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Executive Summary
Since its creation in 1883, the Federal civil service has been distinguished by merit-based
hiring. However, since 1981 Federal managers have been permitted to use two court-ap-
proved hiring mechanisms that are not based strictly on merit. These mechanisms were
part of a consent decree that settled a 1981 civil lawsuit challenging the Government’s
use of a written test for entry-level professional and administrative jobs because of that
test’s adverse impact on African-Americans and Hispanics.

The two hiring mechanisms that the consent decree adopted—the Outstanding Scholar
and Bilingual/Bicultural hiring authorities—were intended to be used as short-term
supplemental hiring tools while better, less biased assessment tools were being developed.
Today, 18 years later, the consent decree’s hiring mechanisms remain in use despite em-
ployment conditions that have changed so much that these non-merit-based authorities
are no longer necessary to achieve a representative Federal workforce. In this report the
U.S. Merit Systems Protection Board (MSPB or the Board) examines these hiring au-
thorities in the context of the current hiring environment. We also offer recommendations
for replacing the consent decree’s mechanisms with more contemporary hiring tools in or-
der to restore merit-based hiring to an important group of Federal jobs.

This report is about entry-level hiring for professional
and administrative jobs. It addresses concerns the
Board has with two special hiring methods, or “author-
ities,” that have been in use since they were approved
by a Federal court in 1981 as part of a consent decree
that settled a lawsuit, Angel G. Luevano et al., Plaintiffs,
v. Alan Campbell, Director, Office of Personnel Manage-
ment, et al. That lawsuit challenged the use of a written
examination known as the Professional and Adminis-
trative Career Examination or PACE, asserting that the
PACE had an adverse impact on African-American and
Hispanic job seekers. Until that time, the PACE had
been a key tool for entry-level hiring into more than
100 professional and administrative occupations.

Luevano Provisions
The Luevano consent decree allowed continued use of
the PACE only until agencies or the Office of Person-
nel Management (OPM) developed valid alternative ex-
aminations. The consent decree established procedures
for monitoring hiring into occupations subject to the
PACE, and provided guidelines for creating replace-
ment examinations. It also called for the newly created
Outstanding Scholar and Bilingual/Bicultural hiring
authorities to be operated under court supervision as
supplements to competitive hiring under PACE or the
examinations that would eventually replace the PACE.
Finally, it brought the already existing Cooperative Ed-
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ucation Program under court supervision as the third
hiring mechanism adopted by the consent decree.

The Luevano decree anticipated a life of about 5 years
for this package of hiring methods and the court’s su-
pervision over them. This estimate was based on an ex-
pectation that within a reasonable time one or more
competitive examinations would replace the PACE.
However, not until 1990 did OPM introduce the Ad-
ministrative Careers with America (ACWA) examina-
tion as a comprehensive replacement for the PACE. In
the meantime, the Outstanding Scholar and Bilingual/
Bicultural hiring authorities became entrenched in
managers’ inventories of hiring tools and their genesis
as temporary supplements to competitive hiring faded
from memory.

Transformed Environment
Today the Luevano consent decree and the two hiring
authorities it introduced continue in force, and the
consent decree appears to have contributed to the goal
of ensuring representativeness in hiring for jobs once
filled through the PACE. However, since 1981 there
has been a sea change in how Federal agencies recruit
and examine job applicants. Centralized examining
prevailed when the consent decree was approved; de-
centralization is paramount today. Laws such as the
Government Performance and Results Act; initiatives
such as the Administration’s National Performance Re-
view (now the National Partnership for Reinventing
Government); and technological changes such as the
exponential growth of the Internet have been catalysts
for decentralization and have contributed to a signifi-
cant transformation in the Federal employment system.

In this environment, competitive hiring and other hir-
ing methods discussed in this report serve well the goal
of ensuring a representative workforce, and do so with-
in the more desirable context of hiring based on merit.
Minority groups are now well represented in hiring for
Federal professional and administrative jobs, but not
because of the consent decree. In recent years competi-
tive examining has proven a better vehicle than the
consent decree’s hiring authorities for bringing African-
Americans and Hispanics into covered occupations.
Both African-Americans and Hispanics have been hired
annually into professional and administrative jobs at

rates equal to or better than their representation in the
civilian labor force in the most recent year for which
such data are available.

Further, technological advances have opened the door
to better, easier-to-administer written tests that can be
used for competitive examining and have less adverse
impact on applicant groups than tests used two decades
ago. Because merit-based hiring tools can be used with
the same desirable results as non-merit-based tools, the
Board concludes that there is no longer a need for the
Outstanding Scholar or the Bilingual/Bicultural hiring
authorities.

The Board also concludes that conditions are so
changed that the reporting and oversight provisions of
the consent decree are not needed either. Mechanisms
have been introduced to hold agencies and managers
accountable for their hiring decisions—including deci-
sions that affect the racial and ethnic mix of the work-
force—and tools have been developed to measure re-
sults and establish managers’ accountability.

Specific Concerns
A key Board concern with both of the hiring authori-
ties introduced by the consent decree is their lack of
any mechanism to distinguish who are the best among
the eligible candidates for a given job. With respect to
the Outstanding Scholar hiring authority, we have ad-
ditional concerns: (a) its eligibility criteria—a high bac-
calaureate grade point average or upper rank in class—
are highly questionable as valid predictors of future job
performance; (b) it unnecessarily denies employment
consideration to a large segment of the applicant pool
who meet basic job qualification requirements but not
the outstanding scholar criteria; and (c) over time it has
become a primary hiring tool in a number of agencies,
contrary to its purpose as a supplement to competitive
hiring.

With respect to the Bilingual/Bicultural hiring authori-
ty—which allows the Government to noncompetitively
hire candidates if they meet minimum jobs qualifica-
tion requirements and also have Spanish language abili-
ties or knowledge of the Hispanic culture—we found
that by using competitive, merit-based hiring tools, the
Government has been able to hire Hispanic job candi-
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dates in representative numbers for jobs formerly filled
through the PACE. This is true even in situations
where it appears that consideration was not restricted,
nor extra credit given, to candidates with bilingual or
bicultural qualifications. Consequently, we believe that
the Bilingual/Bicultural hiring authority is unnecessary
and can be replaced by competitive hiring supported by
tailored recruiting strategies and accountability mea-
sures that ensure fair consideration of all job applicants.

Finally, the Board perceives that the mere existence of
the Luevano consent decree and its hiring authorities ef-
fectively discourages achievement of one of the goals of
the consent decree—development of replacement ex-
aminations for the PACE. As long as the Outstanding
Scholar hiring authority is available, many agencies
have little incentive to develop competitive examina-
tions and find ways to use them. Likewise, as long as
the Bilingual/Bicultural hiring authority exists, agencies
need not bother to use competitive procedures that are
already available to hire for jobs that require knowledge
of foreign languages or cultures. Both Luevano consent
decree hiring authorities offer managers speed, ease of
use, and control over the hiring process—compelling
arguments for their use from the viewpoint of hard-
pressed managers. However, the statutory merit system
principles require protecting the public’s interest in a
merit-based civil service. Hiring the best candidate for
a particular job frequently is neither a quick nor an easy
proposition.

Recommendations
To restore merit to Federal hiring for entry-level profes-
sional and administrative positions:

The Attorney General of the United States should:

Petition the district court to terminate the Luevano
consent decree in its entirety, to include abolishment of
the Outstanding Scholar and the Bilingual/Bicultural
hiring authorities.

Once the consent decree is terminated, the Director
of the Office of Personnel Management should:

• Publish guidance concerning the abolishment of the
Outstanding Scholar and the Bilingual/Bicultural
hiring authorities.

• In competitive hiring, emphasize the use of bilingual
or bicultural job requirements as selective factors or
quality ranking factors whenever appropriate. Given
the increasing proportion of the U.S. population
that is Hispanic, agencies may be able to identify
more positions in which knowledge of the Spanish
language or Hispanic culture can be used as selective
or quality ranking factors in order to hire Federal
employees who can better serve the Hispanic popu-
lation. Emphasis on this approach may also encour-
age agencies to make better use of selective factors
and quality ranking factors to meet bilingual or bi-
cultural needs involving other languages and cul-
tures.

• Seek, on an interim basis, to increase the availability
of alternative examining processes such as the
ACWA self-rating schedule, and promote their use
among agencies until better written tests are more
widely available.

• Look for ways to make better use of the ACWA
written test of cognitive ability and to implement
new competitive examining processes for former
PACE positions.

• Focus attention on developing and improving em-
ployee selection tools for managers.

• Remind departments and agencies of the steps they
must follow if they wish to develop their own exam-
ining tools for filling former PACE positions, and
assist interested organizations in doing so.

• Encourage the continued—and if possible expand-
ed—use of the Cooperative Education Program. Of
the hiring mechanisms included in this study, this
one uses one of the best predictors of future job per-
formance (i.e., actual job performance), was fore-
most in terms of the percentage of its hires who are
African-American, and was the most balanced with
regard to the sex of new hires.

• Assist departments and agencies in developing ac-
countability models that address the requirements of
the first statutory merit system principle (i.e., re-
cruiting qualified individuals from appropriate
sources in an endeavor to achieve a workforce from
all segments of society; and selecting solely on the
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basis of relative ability after fair and open competi-
tion that provides equal opportunity to all).

Department and agency heads should:

• Ensure that their managers use the best and most
practicable tools to fill jobs. With fewer positions
being filled in many agencies, and with emphasis on
the Federal workforce working better and at less cost
to taxpayers, managers should take a long-term view
of each entry-level hiring opportunity. This means
knowing as much as possible about each candidate’s

qualifications for the job and making selections that
are supportable on the basis of both relative merit
and representativeness, as envisioned by the first
merit system principle.

• Develop and implement accountability models that
address the requirements of the merit system princi-
ples, and hold managers accountable for the appro-
priateness and fairness of their hiring practices and
decisions.
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Overview

Purpose and Methodology
The heart of any merit system arguably is how it hires
its workforce. This is as true for the civil service system
of the U.S. Government as for any other system that
employs, rewards, and advances individuals based on
merit.

Critical to this enterprise are the examining and selec-
tion methods that the Government uses to operate its
hiring systems. In accordance with its responsibility to
monitor the health of the civil service, the U.S. Merit
Systems Protection Board undertook a study of the
kinds of examining and selection methods the Govern-
ment uses to bring new employees into its entry-level
professional and administrative jobs. We examined
both merit-based hiring tools and special tools that are
not merit-based, but instead were created to meet spe-
cial requirements to increase minority representation in
the workforce. In the course of the study we found that
some of those special tools are not serving their intend-
ed purpose, and that merit-based tools accomplish that
purpose well. In a merit system of Government, that is
an important issue, and that problem became the focus
of this report.

The study included hiring data for entry-level adminis-
trative and professional positions for the five-year peri-
od 1993-1997, as well as the base year 1992. The
source of the data is the Government’s Central Person-
nel Data File which is administered by the U.S. Office
of Personnel Management, the staff of which we con-
sulted with throughout the data collection and analysis
phases of the project. We supplemented data analysis
with focus group meetings in which Federal human re-

sources officials participated, and we interviewed indi-
viduals with particular knowledge of the issues explored
in the report. Appendix 1 provides additional details
about the study purpose and methodology.

Background
Until well into the 1980’s Federal hiring included many
centrally-administered steps. Although agencies had the
authority to select and place candidates, examining and
referring job applicants were actions largely conducted
by the central personnel agency (the Civil Service
Commission, or CSC, and its successor, the Office of
Personnel Management, or OPM). Through 1981, ex-
amining for more than 100 entry-level professional and
administrative occupations took the form of a written
test called the Professional and Administrative Careers
Examination, or PACE. The use of this centralized test
was intended to provide consistent measurement of job
candidates through valid criteria, and to ensure referral
of the candidates most likely to succeed on the job.
However, the significantly lower passing rates of Afri-
can-American and Hispanic job seekers, compared to
the passing rates of other race and national origin
(RNO) groups, led to a civil lawsuit against use of the
PACE charging adverse impact. That lawsuit, Angel G.
Luevano et al, Plaintiffs, v. Alan Campbell, Director, Of-
fice of Personnel Management, et al., was settled through
a consent decree that:

• Set the groundwork for ending the PACE and re-
placing it with other examinations;

• Authorized the use of three noncompetitive hiring
methods (“authorities”) as supplements to competi-
tive hiring; and
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• Established reporting and oversight mechanisms
through which the court would ensure enforcement
of the consent decree during its life.

The court envisioned a finite life for the consent de-
cree—five years but renewable—during which time it
expected the PACE to be replaced with one or more
new examinations.1 However, the consent decree re-
mains in effect some 18 years later, and the parties to
the decree have not reached agreement on whether the
two Governmentwide examinations2 that OPM devel-
oped to replace the PACE do indeed meet the decree’s
requirements for replacement examinations.

Two of the hiring methods authorized by the consent
decree, the Outstanding Scholar and the Bilingual/Bi-
cultural Programs, were new programs adopted espe-
cially to improve hiring of African-Americans and His-
panics into covered positions, and thereby overcome
the adverse impact the two groups had experienced as a
consequence of the PACE.3 This was made possible by
exempting the programs from merit-based hiring re-
quirements. Although not particularly desirable for a
system centered on merit hiring, the situation was ac-
ceptable because the two programs were intended only
to supplement normal competitive hiring practices, the
programs were to be used under court supervision, and
the life of the consent decree under which the programs
operated was expected to be relatively short.

Now, however, with the consent decree heading to-
wards its third decade, the Board is concerned about
the continued existence of these programs that operate
outside the bounds of merit hiring. Our concern is not
merely that the life of the consent decree has not turned
out to be short after all. Rather, there is evidence show-
ing that hiring through merit-based, competitive pro-
cesses is achieving the purposes that led to the creation
of the special hiring authorities, rendering the noncom-

petitive, non-meritorious processes unnecessary. Fur-
ther, the special authorities that the consent decree cre-
ated are not achieving their intended purposes. For ex-
ample, as the Board has noted previously,4 white
women came to be the primary group hired through
the Outstanding Scholar Program, and other ethnic
and racial groups were hired more often through this
method than were African-Americans or Hispanics.

It is the Board’s position that between 1981 and today,
employment conditions have so changed—and the rep-
resentation of African-Americans and Hispanics so im-
proved in the jobs covered by the consent decree—that
neither these special hiring authorities nor the report-
ing and monitoring provisions contained in the con-
sent decree are needed or justified. Our analyses of the
5-year period 1993-1997 show that competitive hiring
and three other hiring methods that this report exam-
ines now yield proportionate representation of African-
Americans and Hispanics in the workforce, and gener-
ally do a better job in that respect than the two special
Luevano authorities. Therefore, with the intentions of
the consent decree now satisfied, the Board sees no rea-
son for continuing the two non-merit-based hiring au-
thorities established by the decree, and urges an end to
them and to the monitoring and reporting machinery
the decree created.

Ways to Hire
In order to make informed judgments about the pro-
grams created by the Luevano consent decree, it is im-
portant to understand them within the context of the
other ways the Federal Government hires new employ-
ees. In this report we identify six hiring methods—in-
cluding the consent decree’s Outstanding Scholar and
Bilingual/Bicultural Programs—that Federal managers
use to fill entry-level jobs for 112 professional and ad-
ministrative occupations. The six methods are summa-

1 We provide additional information about the Luevano consent decree in appendix 2, and in appendix 3 we provide a short history of Federal hiring, with a
focus on professional and administrative occupations.
2 These are the Administrative Careers With America written test that was first used in 1990 and remains in OPM’s inventory of assessment tools, but has
not been used since November 1994, and the similarly named 157-question Administrative Careers With America self-rating schedule that is the instrument
OPM now uses when it examines for former PACE positions.
3 The third hiring method, the Cooperative Education Program, had existed for some time prior to the consent decree. The program allows agencies to
employ students and ultimately to give them permanent appointments to the Federal service if their work is of sufficiently high quality and they complete
their degree requirements.
4 U.S. Merit Systems Protection Board, “Entering Professional Positions in the Federal Government,” Washington, DC, March 1994.
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rized below (additional information about each of
them is presented in appendix 4).

1. Competitive hiring, which is distinguished by a pro-
cess for (a) rating candidates, or assessing them
against job-related criteria; (b) ranking candidates,
or listing them in order of their relative knowledge,
skill, and ability to perform the work; and (c) refer-
ring candidates in rank order, with upward adjust-
ments to the rank order of individuals eligible for
veterans preference. Competitive hiring is subject to
the statutory “Rule of Three,” meaning that manag-
ers must select from among the top three candidates
referred. Veterans preference rules ensure that no
nonveteran is selected over an equally or higher
ranked veteran. Competitive hiring also allows man-
agers to require job candidates to possess—in addi-
tion to minimum qualifications for the job—certain
specific capabilities such as bilingual skills when
those capabilities are essential to satisfactory job per-
formance. These additional job requirements are re-
ferred to as “selective factors.” A related technique
permitted under competitive hiring is the use of
“quality ranking factors” which are candidate charac-
teristics or qualifications over and above minimum
qualifications that would enhance job performance
and for which candidates can be awarded extra cred-
it in the rating and ranking process. Competitive
hiring procedures are the key way in which the Gov-
ernment upholds the first statutory merit system
principle’s ideal of hiring based solely on relative
knowledge, skill and ability.

2. There are three hiring methods that are exempt from
competitive hiring requirements, but have a merit
basis for their hiring decisions. The merit basis of
these methods derives from the fact that either the
selected individuals undergo some sort of job-related

examination before receiving a permanent appoint-
ment, or the selected individuals receive a hiring ad-
vantage established by law to meet a public policy
goal that is blind with respect to race, national ori-
gin, gender, or other prohibited employment factor.
These three methods are:

• Cooperative Education Program.5 This program
allows students enrolled in 2- or 4-year college
programs to work for Federal agencies while en-
rolled in college. Through a formal agreement be-
tween an agency and a college, the work experi-
ence is treated as part of the student’s overall
educational program. While participating in the
program a student serves on an excepted service
appointment. Upon completion of all require-
ments of his or her academic program, a student
may—without competition—be converted to a
competitive service appointment at the discretion
of the agency.6 Neither veterans preference nor
the Rule of Three applies to these conversions.
The conversion to a permanent, competitive ser-
vice appointment is not guaranteed when the stu-
dent enters the program. Rather, the agency’s de-
cision about converting a cooperative education
participant is based on observation and assess-
ment of the individual’s performance on the job.
The professional literature suggests a high level of
validity for this type of selection criterion.7

• Veterans Readjustment Appointments, or VRA,
Program. This program permits Federal agencies
to hire qualified veterans into the competitive ser-
vice without competition. Veterans are eligible for
these appointments for specified time periods fol-
lowing their separation from the armed forces.8

Agencies decide whether the applicant meets ex-
perience and education requirements for the job

5 This program has been renamed and now is part of the “Student Educational Employment Program—Student Temporary Employment Program”
authorized by OPM’s regulations (5 CFR 213.3202), but throughout this report we refer to it as Cooperative Education, or Co-op.
6 In Federal Government terminology, a method of hiring that does not require competition is called either an authority for “noncompetitive appointment to
the competitive service” (in cases where certain eligibility criteria must be met in addition to meeting minimum job qualifications) or a “direct hire” authority
(usually justified by an extreme shortage of candidates). Both the Cooperative Education Program and the Veterans Readjustment Appointments Program fit
the first category.
7 Richard Wagner, “Intelligence, Training, and Employment,” American Psychologist 52, October 1997, pp. 1059-1069.
8 The eligibility of veterans with service-connected disabilities of 30 percent or more is not time-limited.
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and whether to require an examination. Individu-
als originally are hired for a 2-year period, and a
permanent appointment is not guaranteed. Fol-
lowing 2 years of observing the individual’s per-
formance on the job, the agency decides whether
to make the appointment permanent through
noncompetitive conversion. This is essentially the
same assessment process that is applied to cooper-
ative education conversions and, as we noted,
uses a selection criterion for which the profession-
al literature suggests a high level of validity.

• An “Other” category. This is a residual category
we established for the purposes of this report. It
includes a large number of special appointing au-
thorities established by statute, executive order, or
civil service rule. Some of these authorities permit
noncompetitive appointments into the competi-
tive service. An example of the special authorities
included in this category is the authority to non-
competitively appoint former Peace Corps Volun-
teers to competitive service positions. No single
authority in this category represents a large num-
ber of appointments, but collectively they do ac-
count for a relatively large number of hires each
year. Appointments in this category are made
without applying veterans preference or the Rule
of Three. The agency making the appointment
determines the individual’s qualifications for the
job by evaluating the training and work experi-
ence the individual gained in whatever job estab-
lished the eligibility for the appointment. (This
assessment method also is widely used by Federal
agencies for hiring and internal selection under
merit promotion programs.)

3. The two Luevano consent decree hiring authorities
intended to supplement competitive hiring:

• The Outstanding Scholar hiring authority. This
hiring authority uses baccalaureate grade point aver-

age (GPA) or class standing as eligibility criteria for
appointment. Like some of the other hiring methods
described here, this authority operates without re-
gard to veterans preference or the Rule of Three. It
allows candidates who meet the eligibility criteria to
be directly hired without competition to determine
who, among the eligible candidates, are the best
qualified. In this respect also, the Outstanding
Scholar hiring authority is similar to other noncom-
petitive authorities we described. However, this au-
thority differs greatly from the Cooperative Educa-
tion Program and the VRA authority in that it
allows eligible candidates to be appointed directly to
permanent positions in the competitive service with-
out a “test” period during which an agency can ob-
serve and assess performance. And, unlike the assess-
ment period provided in other programs, GPA and
class standing are not viewed in the professional lit-
erature as very predictive of future job performance.9

More information on this hiring approach is provid-
ed in appendix 5.

• The Bilingual/Bicultural hiring authority. This
hiring authority is used when a job requires—or per-
formance in the job could be enhanced by—profi-
ciency in Spanish and English or knowledge of both
Anglo and Hispanic cultures. In such situations this
hiring authority permits the appointments of indi-
viduals who achieve merely passing scores on an ap-
propriate examination if they have the appropriate
bilingual ability or bicultural knowledge. As is the
case with Outstanding Scholars, appointments un-
der this authority are made without regard to veter-
ans preference, the Rule of Three, or the relative
knowledge, skills, or abilities of the individual com-
pared to other candidates. The appointments are
made directly to permanent jobs in the competitive
service without a period during with employee per-
formance can be assessed.

9 P. Cohen, “College Grades and Adult Achievement, A Synthesis,” Research in Higher Education, vol. 20, 1984, pp. 281-293.
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Decentralization of the Federal personnel system, and
the accompanying widespread delegation of personnel
authorities to Federal agencies have made managing
and monitoring Federal hiring a very different proposi-
tion from what Government managers faced in 1981
when the Outstanding Scholar and Bilingual/Bicultural
Programs were created. Putting personnel authorities in
the hands of agency managers has focused attention on
the need for workable ways to hold them directly ac-
countable for the results of their personnel decisions.

While being held accountable for the work of their or-
ganizations has always been part of the environment for
Federal managers, how accountability was accom-
plished has not always been well defined. At the time
the Court approved the Luevano consent decree, and
continuing for more than 10 years afterward, most ac-
countability measures focused on numbers or other
measurements that provided evidence of organizational
activity but often told little or nothing about what the
organization had really accomplished. Further, there
was little emphasis on measuring accomplishments
from multiple points of view, including that of the cus-
tomers. When coupled with the highly centralized ex-
amining process that dominated Federal hiring at the
time the PACE was in use, this environment left many
loopholes in the efforts to hold Federal managers ac-
countable for hiring decisions.

In such an environment the conditions and terms of
the Luevano consent decree, and the special hiring au-
thorities the decree created, represented a reasonable so-
lution to the problem of underrepresentation of Afri-
can-Americans and Hispanics. The decree’s reporting,

tracking, and oversight provisions helped measure
progress against its goals, and the hiring authorities
provided means within Federal managers’ control to
achieve those goals. The consent decree represented a
way to hold agencies and managers accountable for
their actions in dealing with minority representation, it
provided a means to measure the effects of managers’
hiring decisions, and it placed strict requirements on
implementation of new hiring examinations.

But the intervening years have brought a sea change in
accountability. The Administration’s initiative in the
early 1990’s to redefine and reorient Federal executive
branch agencies (begun as the National Performance
Review and subsequently renamed the National Part-
nership for Reinventing Government) included a new
emphasis on accountability. Legislation in the form of
the Government Performance and Results Act and oth-
er “good Government” laws further expanded this em-
phasis and mandated ways to measure performance and
hold each level of an organization accountable for its
successes and failures. Consequently, Federal agencies
now are legally required to define their missions in
terms of outcomes and develop strategic plans to ac-
complish their missions with improved effectiveness
and efficiency. A key element in those strategic plans is
the development of performance indicators—ways to
measure performance and assign accountability—for all
important tasks. Hiring is such a task. Consequently,
the stage has been set for the normal processes and ma-
chinery of Government to hold managers and other
agency officials accountable for matters such as their
hiring decisions and the demographic patterns those
decisions yield.

Changed Conditions



6 RESTORING MERIT TO FEDERAL HIRING: WHY TWO SPECIAL HIRING PROGRAMS SHOULD BE ENDED

The fact that accountability requirements are now
firmly established as part of the Federal hiring system
supports our assertion that the Luevano consent decree
is no longer necessary to shape the actions of agencies
and managers. Further, because the consent decree
places stringent requirements on the procedures to be
followed in creating new competitive examinations and
because the decree mandates the use of the Outstand-

ing Scholar and Bilingual/Bicultural Programs in cer-
tain circumstances, it has the unintended effect of dis-
couraging what it was intended to spur—the develop-
ment of new examinations. Thus, as the situation has
unfolded over the years, the consent decree has made
restoration of merit-based hiring through written ex-
aminations more difficult, something that the parties to
the decree never intended.
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Agencies’ Hiring Practices
During the study period, the number of new hires into
entry level professional and administrative jobs former-
ly filled through the PACE grew slightly each year,
from a low of 4,084 in 1993 to a high of 5,966 in
1998. Hiring has not occurred at the same pace among
all Federal agencies during this period; in fact, five
agencies accounted for more than half of the new hires
annually during these years.10 Indeed, the five agencies
that did the most hiring accounted for about three-
fourths of the new hires in 1996 and about two-thirds
of the new hires in 1997.

How agencies select new hires for former PACE posi-
tions is important to determining how well recent and
current hiring practices support merit. In table 1 below
we show what proportion of former PACE new hires
entered the Federal workforce during each study year

through each of the six methods discussed in this re-
port.

Table 1 shows the inconsistency between what the Lue-
vano consent decree intended for the hiring programs it
created and the reality of Government hiring during
the study period. Rather than serving as a supplement
to merit-based, competitive hiring, the consent decree’s
Outstanding Scholar Program became the dominant
means of hiring into former PACE positions. While the
table shows a decrease in this program’s proportion of
former PACE hiring over the 5-year study period, it
also shows that the Outstanding Scholar hiring author-
ity was the source for at least one-third of all new hires
into these jobs during each of the study years, and in
1993 accounted for almost half of this hiring.

The reduction in use of the Outstanding Scholar au-
thority in 1996 and 1997 was accomplished by increas-
es in hiring through competitive examining. Even in
1996 and 1997, however, more hires into former PACE
jobs were made through use of the Outstanding Schol-
ar authority than through competitive hiring, the hir-
ing method that the Outstanding Scholar authority is
supposed to supplement. Use of other authorities has
varied. For example, after 4 years of accounting for 2 to
4 percent of former PACE hiring, use of the Bilingual/
Bicultural authority doubled in 1997 to 8 percent. In-
creased hiring under this authority primarily reflects its
1997 use by the Treasury department, and to a lesser
extent the Departments of Justice and Labor.

Hiring Practices and Outcomes

10 During the study years the agencies most often included among the top five for hiring in the covered occupations were the departments of Justice and the
Treasury and the military departments.

Table 1. How people were hired into former PACE
positions, 1993-1997 (by percent)

Hired through: 1993 1994 1995 1996 1997

Outstanding Scholar 46 42 41 34 35
Bilingual/ Bicultural 3 4 2 4 8
Cooperative Education 13 11 8 6 5
VRA 10 9 12 15 11
Competitive Examining 11 16 15 25 25
Other 18 18 22 17 17

Total 100 100 100 100 100

Number hired 4,084 4,534 5,140 5,863 5,966

Note:  Column totals may not equal 100 percent because of rounding.
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Figure 1. Percent of African-Americans in ACWA
(former PACE) occupations, selected grades, Sept.
1992 and Mar. 1998

Use of the VRA authority has been fairly steady during
the study period, varying by a very few percentage
points from year to year, from a low of 9 percent of
former PACE hiring in 1994 to a high of 15 percent in
1997. However, Cooperative Education conversions
have been in decline since 1994. This latter trend fol-
lows a decision in March 1993 to count co-op students
against agencies’ employment ceilings—a decision that
forced agencies to make some hard and generally unfa-
vorable decisions affecting use of the coop program
during a period of downsizing.

Combined, the two authorities created by the consent
decree accounted for almost half of the new hires into
former PACE positions in 2 of our 5 study years, and
more than two-fifths of this hiring in the other 3 years.
Even without including the effects of the Cooperative
Education Program (the third authority authorized by
the Luevano consent decree), these numbers are a clear
indication that there has been widespread disregard for
the consent decree’s provision that the special hiring au-
thorities are intended merely to supplement competi-
tive hiring procedures.

Demographic Outcomes of Current
Hiring Practices
The ultimate goal of the Luevano consent decree was to
increase the representation of African-Americans and
Hispanics in former PACE positions. As table 2 shows,
during our 5-year study period Federal agencies had de-
monstrable success in increasing intake of these
groups.11

Increased intake of African-Americans and Hispanics
into former PACE positions results, of course, in in-
creased percentages of African-American and Hispanic
employees in former PACE positions overall. Figures 1
and 2 compare the total representation of African-
Americans and Hispanics in former PACE positions in
1992 with their representation in 1998. Information
about higher grade levels is included to show the effect

that hiring and promotions had on African-American
and Hispanic representation at the intermediate or final
target levels (GS-9 and 11) for individuals hired into
former PACE occupations.12

The story these figures tell is one of an upward trend in
the proportion of administrative and professional jobs
occupied by African-American and Hispanic employ-
ees. Figure 1 indicates that for African-Americans there

11 In addition, although not at issue in the consent decree, intake of Asian/Pacific Islanders and Native Americans into former PACE positions over the study
period exceeded their representation in the civilian labor force (CLF) as of 1994. In fact, of the five race and national origin groups shown in table 2, every
minority group—except for Hispanics in 1993—has been hired into former PACE positions at an annual rate that exceeds the group’s representation in the
1994 CLF.
12 Individuals occupying former PACE jobs at these higher grade levels may be advanced trainees who are continuing to develop toward their higher full-
performance jobs; full performance level employees; “lead” specialists with some duties and responsibilities beyond the full performance level; or first-line
supervisors.

Table 2. New Hires into former PACE jobs,
1993-97, compared with Civilian Labor Force data,
by Race and National Origin

Percent of total new hires who were:
Asian/

Year African- Pacific Native
Hired American Hispanic  Islander American White

1993 12.0 18.8 4.5 1.7 72.6
1994 13.8 10.3 5.5 1.6 67.6
1995 15.5 10.9 5.5 1.3 64.7
1996 12.6 12.2 4.6 1.0 68.5
1997 12.5 15.5 4.8 1.0 65.5
1994 CLF 10.6 10.0 3.3 0.7 75.4

Sources: Federal hiring data are from OPM’s CPDF. The 1994 CLF data
are from Bureau of Labor Statistics CPS data, Sept. 1994, as reported in
OPM’s Annual Report to Congress on the Federal Equal Opportunity Re-
cruitment Program, CE-104, April 1995.
Note: Row totals may not equal 100 percent because of rounding.
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are gains at every grade level, while figure 2 shows sub-
stantial improvement in Hispanic representation at GS-
5, but no gain at GS-7. Smaller percentage gains for
Hispanics are reflected in the two mid-level grades.

When examining figures 1 and 2, it is useful to consid-
er five points that affect the employee totals at each
grade level. First, persons hired into former PACE posi-
tions require a minimum of 1 or 2 years after being
hired (depending on whether they are hired at the GS-5
or GS-7 level) before they move to GS-9. Thus, in both
figures, the individuals who were GS-9’s and -11’s in
September 1992, and who came into the Federal Gov-
ernment at the GS-5 or -7 level, were hired before Sep-
tember 1992.

Second, to the extent that GS-12 or higher is the full-
performance level for some jobs, the individuals in
those jobs typically stay at GS-9 or GS-11 only long
enough to meet minimum 1-year time-in-grade re-
quirements and to demonstrate the competencies need-
ed to advance further along their career paths. These
people literally “pass through” the grades reflected in
the figures. In addition, while many individuals remain
at the full-performance level for their entire careers,
others are selected for supervisory or managerial jobs
and move further up the career ladder.

Third, hiring also takes place at grades above GS-7.
When jobs in occupations formerly covered by the
PACE are filled through hiring above the GS-7 level,
they are not subject to the provisions of the Luevano
consent decree. Instead, those positions are filled

through other procedures and are outside the scope of
this report. Nevertheless, individuals hired through
those other means are included in the mid-level per-
centages in figures 1 and 2.

Fourth, not all new entrants to former PACE jobs are
hired from outside Government. Figures 1 and 2 in-
clude the effects of internal selections (usually through
merit promotion programs) which also are outside the
scope of this report.

Finally, logic suggests that most organizations have
more full-performance employees than trainees. Train-
ees are hired to fill newly established positions or posi-
tions vacated by separations and other staff losses.
Thus, in figure 2 it is likely that the percentage drops
that accompany the move from entry- to mid-level jobs
reflect no loss in total Hispanic employees. Rather, the
figures suggest that Hispanics are simply a smaller per-
centage of the larger number of mid-level jobs.

The available data indicate that Federal hiring in gener-
al has satisfied Luevano consent decree objectives re-
garding African-American and Hispanic intake and
representation in the former PACE occupations. But
the Government’s success in increasing minority repre-
sentation raises an important question: has this balance
in hiring been achieved, and must it be sustained, by
the special hiring authorities authorized by the Luevano
consent decree, or can these outcomes be credited to
and sustained by the more merit-based hiring methods
that are so central to the civil service’s merit system?

Effects of the Luevano Hiring Methods
To answer that question we compared how the various
hiring methods discussed in this report contribute to
diversity in the workplace, and the degree to which the
consent decree’s special programs (as opposed to other
hiring authorities) are being used to further the em-
ployment of African-Americans and Hispanics. For this
examination, we chose 1997, the most recent of our
study years. Although the effects of the various hiring
methods varied somewhat from year to year, those dif-
ferences were relatively minor. We have chosen a year
that is typical except in one respect: in 1997, agencies
used the Bilingual/Bicultural hiring authority substan-
tially more than in the other study years, and, conse-

Figure 2. Percent of Hispanics in ACWA (former
PACE) occupations, selected grades, Sept. 1992 and
Mar. 1998
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quently, hired a larger number of Hispanics than in any
other study year. Table 3 shows the relative effects of
our six hiring methods during 1997.

We noted earlier (table 1) that slightly more than one
out of every three new appointments to former PACE
jobs in 1997 was made through the Outstanding
Scholar hiring authority. However, as table 3 shows,
only about 1 of every 10 of these outstanding scholars
was African-American and about 1 of every 14 was
Hispanic. By contrast, slightly more than three-fourths
of all 1997 Outstanding Scholar appointees were white.
In fact, these data indicate that competitive examining
was as good a vehicle as Outstanding Scholar for hiring
African-Americans and better for hiring Hispanics. In
terms of RNO proportions by hiring method, in 1997
the Outstanding Scholar Program tied with competi-
tive hiring for fourth place among the six authorities

with respect to hiring African-Amer-
icans, and was dead last with respect
to hiring Hispanics. These data
make it clear that although the Out-
standing Scholar appointing authori-
ty was intended to serve the consent
decree’s purpose of eliminating ad-
verse impact on African-Americans
and Hispanics, agencies have not put
their primary emphasis on hiring
those two groups when using that
authority.

Outstanding Scholar hiring

Table 4 shows the effects of Out-
standing Scholar Program hiring by
RNO during the 5-year study peri-
od. The vast majority of Outstand-
ing Scholar hires each year were
white, while only 9-11 percent were
African-American and 5-8 percent
were Hispanic. Still, from 1994
through 1997, Outstanding Scholar
Program hiring of African-Ameri-
cans was at a rate just above that
group’s 10.6 percent representation

in the 1994 CLF, the latest date the CLF data were col-
lected (see table 2). Hispanic Outstanding Scholar hir-
ing was below that group’s 10.0 percent CLF represen-
tation for all 5 study years.

Of course, these hiring patterns are a consequence of
how agencies have used the Outstanding Scholar ap-
pointing authority rather than a result of limitations in-
herent in the program. Agencies could redirect how
they use this authority and obtain very different results.
In fact, officials from both the Department of Justice
and OPM have communicated to agency officials their
concerns about the hiring patterns achieved through
this program.

Department of Justice officials expressed their concern
to agencies at a meeting with Interagency Advisory
Group members13 in August 1997, and in July 1998 an

Table 3. New hires into former PACE jobs in 1997 by Race and
National Origin and hiring source

Percent of New Hires who were:
Asian/

Total African- Pacific Native
Hiring Source New Hires American Hispanic  Islander American White

Outstanding Scholar 2,065 11 7 5 1 76
Bilingual/Bicultural 446 1 79 1 0 19
Co-op 314 25 10 6 1 57
VRA 676 17 20 4 >1 58
Competitive Examining 1,477 11 11 6 1 69
Other 988 16 10 5 3 66

New hires overall 5,966 12 16 5 1 66

Note: Row percentages may not equal 100 percent because of rounding and because records with an
RNO code of “other” are included in the “Total number of new hires” counts.

Table 4. Outstanding Scholar Program hiring by Race and National
Origin, 1993-97

Percent of Outstanding Scholars who were:
Asian/

Number African- Pacific Native
Year Hired Hired American Hispanic Islander American White

1993 1,871 9 5 4 1 80
1994 1,924 11 7 5 >1 74
1995 2,122 11 7 5 1 74
1996 1,972 11 6 5 >1 77
1997 2,065 11 7 5 1 76

Note: Row percentages may not equal 100 percent because of rounding and because records with an
RNO code of “other” are included in the “Number Hired” figures.

13 The Interagency Advisory Group comprises the HR directors of the largest departments and independent agencies.



A REPORT BY THE U.S. MERIT SYSTEMS PROTECTION BOARD 11

OPM official wrote to the agencies to express concern
about Outstanding Scholar appointments. The OPM
communication occurred after our interviews for this
study had been conducted. The Department of Justice
and OPM both stopped short of calling for an end to
the Outstanding Scholar appointing authority, focusing
instead on ways to correct what could be construed as
misuse of the authority. However, suggestions and ex-
pressions of concern are open to interpretation by those
to whom they’re offered and it remains to be seen
whether agencies will heed them. Fact-finding for this
study ended too soon after both of these expressions of
concern to permit us to determine how they have af-
fected agencies’ use of the Outstanding Scholar ap-
pointing authority.

Interviews conducted for this study left us with the im-
pression that in the last few years—until the summer of
1997—only sporadic attention had been paid to the
monitoring of agency actions or hiring results under
the consent decree. In addition, focus group discus-
sions suggested that many HR specialists, agency re-
cruiters, and managers who use the Outstanding Schol-
ar hiring authority today are not even aware of the
consent decree and its intent. This may help explain the
pattern of Outstanding Scholar appointments.

While agencies have not concentrated the use of the
Outstanding Scholar hiring authority on hiring Afri-
can-Americans and Hispanics, they have used it to im-
prove the representation of women in the Federal work-
force. Of the various hiring mechanisms included in
this study, this program has done the most to bring
women into former PACE positions. As table 5 shows,
more women than men in each racial and national ori-
gin group were appointed through this authority. Near-
ly three of every five Outstanding Scholar appointees in
1997 were women. While there are concerns about the
overall representation of women in the Federal work-
force, women are not one of the groups covered by the
consent decree, and in aggregate they are not underrep-
resented in the occupations covered by the Luevano
consent decree. Further, nearly three-fourths (74.4 per-
cent) of the women appointed through the Outstand-
ing Scholar hiring authority in 1997 were white, not
African-American or Hispanic.

Based on interviews and focus group sessions, it ap-
pears that the key argument in favor of keeping the
Outstanding Scholar hiring authority is that it provides
agencies control over a quick and relatively easy way to
hire. However, selection through competitive examina-
tion now does at least as good a job of hiring African-
Americans and a better job of hiring Hispanics than
does the Outstanding Scholar authority. Also, competi-
tive hiring procedures are now considerably faster than
they were in the era of centralized examining that char-
acterized the PACE and its successor, the ACWA writ-
ten test. Therefore, “speed and ease” is not a persuasive
argument for continuing a non-merit-based hiring au-
thority. Further, focus group sessions produced infor-
mation suggesting that the hiring of outstanding schol-
ars has not been free from selection bias, and that the
lack of guidelines for forwarding applicants’ names to
selecting officials often makes the outcomes of this hir-
ing method arbitrary.

Bilingual/Bicultural hiring

As we noted earlier, the Bilingual/Bicultural authority
is used in instances where a job requires—or job per-

Table 5. Percentages of Outstanding Scholar
appointments in 1997, by gender and Race/
National Origin designation

Race/National Origin Male Female Total*

Native American/American Indian 0.2 0.6 0.8
Asian/Pacific Islander 2.3 2.5 4.8
African American 3.1 7.5 10.7
Hispanic 3.3 3.8 7.1
Caucasian 33.3 42.9 76.2
Unspecified >0.1 0.4 0.5

All categories 42.4 57.7 100.0

Note: Some row entries may not equal the row totals because of rounding.
This is also true of columns.
* This column is the group’s proportion of all Outstanding Scholor ap-
pointments in 1997.

Table 6. Number of Hispanic hires into former
PACE jobs by various hiring means, 1993-97

Year Hired
Hiring method 1993 1994 1995 1996 1997

Outstanding Scholar 95 144 156 114 146
Bilingual/Bicultural 68 109 54 139 354
Cooperative Education 60 44 47 25 31
VRA 53 73 147 181 134
Competitive 44 56 75 162 167
Other 41 41 81 93 95
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combined competitive procedures with the use of selec-
tive factors or quality ranking factors. An example of a
program that is successful in this regard is the Immigra-
tion and Naturalization Service’s (INS) use of a com-
petitive examination to select among applicants for its
8,000 Border Patrol Agents. Almost 40 percent of those
agents are Hispanic. Further, their strong VRA employ-
ment showing verifies that substantial numbers of His-
panics are eligible for veterans preference, suggesting
that the application of veterans preference that is re-
quired in competitive hiring does not put Hispanics at
a disadvantage.

Another important point, as we have noted, is that the
consent decree does not limit the Bilingual/Bicultural
hiring authority to Hispanic hiring. As table 7 shows,
agencies appear mindful of this fact. Over our five
study years, the Hispanic proportion of employees
hired through the Bilingual/Bicultural Program varied
from a low of 45 percent in 1995 to a high of 79 per-
cent in 1997. As demonstrated by the experience of the
INS, however, comparable results can be achieved
through competitive hiring procedures, especially when
there is a job related need for English-Spanish language
skills or Anglo-Hispanic cultural knowledge.

Taken together, these points raise serious questions
about the need to continue the non-competitive Bilin-
gual/Bicultural hiring authority. Hispanic job appli-
cants have demonstrated that they compete successfully
if given an equal opportunity to do so and if they are
appropriately recruited and fairly treated during the as-
sessment and selection processes. Therefore, we do not
believe that elimination of the Bicultural/Bilingual au-

formance can be enhanced by—
Spanish-English skills or knowledge
of Hispanic and Anglo cultures. But
how important is the Bilingual/Bi-
cultural Program to the continued
increase of Hispanic representation
in the Federal workforce, especially
since hiring through this program
legally cannot be limited to Hispan-
ics? Table 6, which provides a look
at the hiring of Hispanics into
former PACE occupations for our 5
study years, suggests some answers.
(The table reports actual numbers instead of percentag-
es of new employees.)

In terms of actual numbers of Hispanics hired annually,
the Bilingual/Bicultural hiring authority was ranked
first or second in importance for 3 of the 5 study years,
establishing it as an important contributor to Hispanic
hiring. Interestingly, the Outstanding Scholar hiring
authority was the vehicle that yielded the greatest num-
ber of Hispanic new hires for former PACE occupa-
tions in 3 of the 5 years before falling to third and
fourth place in the most recent 2 years.

However, there is a second—and very important—sto-
ry contained in table 6. This is based on the fact that
competitive hiring and VRA appointments have grown
in importance as sources for Hispanic intake into
former PACE jobs. Competitive hiring has steadily im-
proved its relative importance in Hispanic hiring, rising
from fifth place in 1993 to second in 1997. The VRA
authority climbed from fourth place in 1993 to first
place in 1996, but slipped back to fourth place in
1997. In 1995 and 1996, more Hispanics were hired
into former PACE jobs though the combination of
competitive hiring and VRA appointments—both of
which have a merit basis—than through the combina-
tion of Outstanding Scholar and the Bilingual/Bicul-
tural Programs.

Because of the Government’s increasing success in us-
ing merit-based procedures to hire Hispanic employees,
we think that a large proportion (if not all) of the em-
ployees hired during each study year through the Bilin-
gual/Bicultural Program could just as successfully have
been hired competitively if the hiring agencies had

Table 7. Bilingual/Bicultural Program hiring by Race and National
Origin, 1993-97

Percent of Bilingual/Bicultural hires who were:
Asian/

Number African- Pacific Native
Year Hired Hired American Hispanic Islander American White

1993 135 0 50 3 1 42
1994 200 2 55 6 2 30
1995 119 2 45 8 1 31
1996 207 2 67 >1 >1 28
1997 446 1 79 1 0 19

Note: Row totals may not equal 100 percent because of rounding and because records with an RNO
code of “other” are included in the “Numbered Hired” figures.
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thority would lessen Hispanic hiring gains into former
PACE occupations even though that authority has con-
tributed to those gains. Rather, eliminating the authori-
ty would ensure that Hispanic employment gains were
made as a consequence of the appropriate use of selec-
tive or quality ranking factors during competitive hir-
ing or the use of hiring authorities such as the VRA,

which are based on earned entitlements and
do not take into account race, color, ethnicity,
or sex. In concert with an intensified commit-
ment to Hispanic hiring by top Federal man-
agers and better targeted recruitment efforts,
that approach should lead to full representa-
tion based on merit.
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Outstanding Scholar Program
Reliance on questionable selection criteria. As we
have seen, the Outstanding Scholar hiring authority,
which determines employment eligibility solely on the
basis of grade point average or class standing,15 has be-
come a primary hiring tool. Indeed, many Federal
managers appear to have been seduced by what they
perceive as a truism—that a high GPA translates to
good job performance—as well as by the relative sim-
plicity and speed of the hiring process permitted by the
Outstanding Scholar Program.

Whether grade point average warrants the faith manag-
ers apparently have placed in it depends on how well
GPA predicts future job performance. This is an issue
that can easily get so technical that it becomes obscure,
but there are several major issues surrounding predic-
tion of job success that should be considered.

The purpose of any employment selection device
(which we collectively call “tests” for this discussion) is
to try to predict which job applicants are most likely to
do well in the actual job. In a merit-based system such
as the U.S. Civil Service, where the law requires hiring
and advancement to be based on relative merit, a selec-
tion device’s predictive value is very important.

The “validity” of a test is a measure of its ability to pre-
dict success on a particular job. It is expressed as a nu-

Factors that Support Eliminating
the Luevano Hiring Authorities

There is ample evidence that the Outstanding Scholar
Program alone cannot be credited with achieving full
representation of African-Americans and Hispanics in
former PACE jobs in the Federal workforce. Similarly,
representative Hispanic hiring was achieved during our
study period even without the Bilingual/Bicultural Pro-
gram. The study findings regarding the Outstanding
Scholar and the Bilingual/Bicultural hiring authorities
cause the Board concern about their continued use.
This is particularly so in the context of the require-
ments of the first statutory merit principle,14 which ex-
presses the ideal for both hiring and advancement in
the Federal Government. According to this principle,
Federal hiring should ensure that:

• Recruitment is from appropriate sources in an effort
to make the workforce reflective of the population it
serves;

• Fair and open competition is held, assuring equal
opportunity to all qualified applicants; and

• Selection is based solely on the candidates’ relative
ability, knowledge, and skills.

The hiring authorities created by the Luevano consent
decree fail to meet these expectations. The sections be-
low describe in detail the arguments against continued
use of Outstanding Scholar and Bilingual/Bicultural
Program hiring.

14 5 U.S.C. 2301(b)(1).
15 The specific qualifications required are a baccalaureate grade point average of 3.5 or higher out of a possible 4.0, or class standing that puts the individual
in the top 10 percent of the graduating class, or a major subdivision such as a college of arts and sciences.
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merical value. A test that is perfect in its predictive ca-
pability would have a validity of 1.00, and a test that
has absolutely no predictive capability has a validity of
0.00. No single employment test achieves 1.00; rela-
tively few achieve a value as high as .40 or .50. Among
the best commonly used predictors are work sample
tests (.54); general mental ability tests (.51), structured
interviews (.51), and assessment centers (.36).

What does a given validity measure actually mean, in
terms of prediction? The measure is used to estimate
how much of the variability in employees’ performance
on the job in question can be predicted by performance
on the test in question. The estimate is made by squar-
ing the validity measure to arrive at the percentage of
variance (in job performance) accounted for by the test.
Thus, performance on a test with a validity measure of
.51 can predict 26 percent of the variability in how well
people do on the job (.51 x .51 = .2601, or 26 percent).
It would not be possible to explain the remaining three-
fourths of the variability in employees’ job performance
through the test.

Grade point average does not fare even as well as this
hypothetical test in terms of predictive validity. The va-
lidity, or even the general usefulness, of grade point av-
erage as a selection tool has been the subject of consid-
erable debate among those who study or use
employment tests. Some researchers suggest that GPA
has virtually no predictive value for job performance.16

To quote one researcher who reviewed 108 correlations
in a meta-analytic study, “there is little relationship be-
tween grade averages and job success correlations.”17 A
similar finding was reached in another study of 209
correlational studies: “* * * academic indicators such as
grades and test scores account for only 2.4 percent of

the variance in occupational performance criteria such
as income, job satisfaction, and effectiveness ratings.”18

Another researcher had findings that support a conclu-
sion in the Board’s 1993 study of Federal hiring19 that
possession of a college degree appears to have a positive
although not necessarily quantifiable relationship to fu-
ture job success:

[I]t is difficult to demonstrate that grades in
school are related to behaviors of importance in
the job market. * * * However, school activities
and attainment of a masters degree do have a pos-
itive relationship to job success and subsequent
promotion. * * * [College] graduation was a bet-
ter predictor of success than were grades.20

Other studies suggest that the validity of GPA is as
high as .30.21 However, the authors of a key paper that
reached this conclusion based their study on a very ho-
mogeneous population. In the case of former PACE
jobs, where GPA is used to predict job success in situa-
tions in which the applicants have studied in many dif-
ferent academic fields in many different schools, and
are candidates for jobs in many different occupations,
it is unlikely that such a high validity could be
achieved. In these instances we estimate that a GPA va-
lidity of .20 or lower is more likely, meaning that GPA
might predict about 4 percent of the variability in job
performance.

One of the many reasons why the Outstanding Scholar
criteria are not good predictors of job success is that
neither GPA nor the alternate criterion of class stand-
ing offer a common basis against which to compare all
candidates. Instead, the outcomes of both measures are
subject to many factors, making them in the words of
one practitioner we interviewed “rubber yardsticks.”

16 Daniel Masden, “The Use of Educational Achievement, Grade Point Average and Biodata in Personnel Selection,” (undated, unpublished report prepared
in response to an internal administrative request), Research, Development, and Validation Unit, Technical Services Division, Nevada Department of
Personnel.
17 P. Cohen, “College Grades and Adult Achievement, A Synthesis.” Research in Higher Education, vol. 20, 1984, pp. 281-293.
18 G.E. Samson, M.E. Graves, T. Weinstein, and H.J. Walberg, “Academic and Occupational Performance: A Quantitative Synthesis,” American Educational
Research Journal, vol. 21, no. 2, Summer 1984, pp. 311-321.
19 U.S. Merit Systems Protection Board, “Entering Professional Positions in the Federal Government,” Washington, DC, March 1994, pp. 52-53.
20 A. Howard, “College Experiences and Managerial Performance,” Journal of Applied Psychology Monograph, vol. 71 (1986).
21 Philip L. Roth, Craig A. DeVier, Fred S. Sweitzer, III, and Jeffrey S. Schippmann, “Meta-Analyzing the Relationship Between Grades and Job Perfor-
mance,” Journal of Applied Psychology, American Psychological Association, October 1996, p. 553.
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The academic institution, the program of study, the
grading practices of professors—all of these can dra-
matically affect GPA or class standing. Other factors
play a role as well, such as what the student does out-
side of class time. Does he or she work to pay tuition,
and does the work cut into study time and result in
lower grades? Is the student heavily involved in extra-
curricular activities, spreading his or her time and tal-
ent very thinly, but learning in the process how to bud-
get time for success in many areas, or is he or she
spending most waking hours single-mindedly pursuing
studies? Each of these scenarios offers a different way to
prepare students for the workplace and each affects
grades and class standing in different ways.

The use of GPA or class standing to distinguish among
candidates for a particular job where the academic pro-
gram is a direct fit with the work (e.g., engineering de-
grees for engineering jobs, law degrees for lawyers, ac-
counting degrees for accountants) lends some apparent
logic to using GPA as a selection instrument. Indeed,
in these situations a predictive validity as high as .30—
such as was reported in the research study cited earli-
er—might be approached or achieved. But when the
GPA or class standing is based on academic programs
as diverse as English, botany, physical education, home
economics, and chemistry, and the jobs are as diverse as
personnel management specialist, writer-editor, general
investigator, highway safety manager, and hospital
housekeeping manager, the utility of either GPA or
class standing as a predictor of job performance and a
basis for employment decisions is truly questionable.

We think most Federal managers would be shocked to
learn that with a likely validity of only about .20, grade
point average probably addresses only about 4 percent
of the variability in employees’ performance on the job.
Further, we believe managers should know that the
time they save using the Outstanding Scholar authority
to fill vacancies quickly may well be offset by lower
productivity of candidates hired through a process so
unlikely to predict future job success. Better predictors

such as work samples and mental aptitude tests are
available for hiring for former PACE occupations, and
tools are being developed to measure other competen-
cies proven to be important, such as “emotional intelli-
gence.” Strategically-minded managers should choose
such devices over a process that has little more than
speed of hiring to recommend it. This is especially im-
portant because most employees who remain in profes-
sional and administrative jobs past the first year remain
Federal employees for life. Thus, every effort should be
made to provide Federal managers with selection tools
that help identify the best job candidates, and managers
should use those tools.

Despite the questionable predictive value of GPA, a
number of managers profess satisfaction with the quali-
ty of the individuals hired as outstanding scholars. If
managers are correct in their positive view of the quali-
ty of these employees, an argument might be made that
the results mitigate our concerns with this hiring au-
thority’s assessment methods. However, evidence of the
high quality of individuals hired under the Outstand-
ing Scholar Program is sparse and largely anecdotal.
One of the few documented efforts to measure the
quality of Outstanding Scholar appointees is a 1994
study of Federal hiring that MSPB conducted. In re-
porting the results of that study,22 we observed that in
terms of awards and performance ratings over 8 years,
Outstanding Scholar entrants were doing better than
individuals who had been hired either competitively
from OPM certificates or through Schedule B-PAC, a
now-defunct hiring process that, like the Outstanding
Scholar Program, did not require examining. We fur-
ther observed that these results suggested that the aca-
demic achievement requirements of the Outstanding
Scholar Program offered some assurance of high-quali-
ty selections.23 However, our 1994 study also found a
positive connection between possession of a college de-
gree and subsequent high quality performance. There-
fore, it is very possible that the high quality reported
for these Outstanding Scholar Program selectees was a

22 U.S. Merit Systems Protection Board, op. cit., p. 52.
23 Our 1994 study findings were based on a small population of 400 selections identified as Outstanding Scholar appointments out of a total of 40,160
selections made in 1984.
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consequence of their having college degrees
rather than high GPA’s.

Taken as a whole the evidence supports the
view that the eligibility criteria of the Out-
standing Scholar Program represent an excep-
tion to merit hiring that no longer can be jus-
tified.

Inconsistency with fair and open competi-
tion. In addition to being of questionable pre-
dictive value, the Outstanding Scholar Pro-
gram is inconsistent with the first statutory
merit system principle’s expectations that em-
ployee selection will follow fair and open com-
petition. Instead, Outstanding Scholar hiring
limits employment consideration to a relative-
ly small group of graduates of 4-year colleges
and universities, denying consideration to a
vastly larger candidate pool that otherwise
meets the qualification requirements for the covered
occupations.

One means of ensuring fair and open competition is a
provision of civil service law specifically requiring pub-
lic notice of each vacant competitive service job for
which the employing agency seeks applicants from out-
side Federal service.24 An action that OPM has taken to
support fair and open competition is to establish job
qualification standards. These standards help members
of the public determine whether they are qualified for
Federal jobs. According to these standards, only 16 of
the 112 former PACE occupations actually require a
college degree. Appropriate work experience is suffi-
cient to qualify candidates for the remaining occupa-
tions. In the absence of qualifying work experience,
possession of a 4-year college degree—without any
GPA restrictions—is an alternate means of qualifying
for former PACE positions. Fair and open competition
would assume that both categories of candidates—
those who qualify based on work experience and those
who possess 4-year college degrees with or without a
3.5 GPA—would be permitted to compete for all
former PACE jobs.

However, as a result of the consent decree’s Outstanding
Scholar hiring authority, since 1981 Federal managers
have been able to ignore most of the qualified candi-
dates, and instead limit consideration to a substantially
smaller pool of individuals meeting very narrow academ-
ic requirements. Each time an agency limits consider-
ation to applicants meeting Outstanding Scholar Pro-
gram requirements, it bars many qualified job applicants
from employment consideration. At the same time, that
agency fosters an image of the Federal Government as an
employer willing to consider only college graduates with
high grades or high class standing for many occupations,
even though the jobs often don’t require possession of a
college degree. Further, for some of the occupations for
which outstanding scholars are hired, the relationship
between the academic field of study and the job is un-
clear or nonexistent. Figure 3, which depicts an actual
job fair announcement that appeared on the campus of a
mid-sized eastern U.S. university campus in November
1997, is an example of how this image is projected on
college campuses. Students may find it hard to grasp the
logic of the Government’s requiring a 3.5+ GPA for “all
majors seeking business-related careers” while accepting
only a 2.9 or better GPA for students in engineering,
computer science, physics, and math (the latter are non-
PACE occupations).

24 5 U.S.C. 3327.

Figure 3. Job fair announcement that appeared on the campus
of a mid-sized eastern U.S. University campus in November
1997

JOB FJOB FJOB FJOB FJOB FAIRAIRAIRAIRAIR
FRIDAY, NOV. 7, 1997

11:00 AM - 3:00 PM
U.C. BALLROOM

CIVILIAN POSITIONS
WITH THE
FEDERAL

GOVERNMENT
** ALL MAJORS SEEKING BUSINESS RELATED CAREERS, 3.5+ GPA REQUIRED

** ENGINEERING MAJORS, 2.9+ GPA PREFERRED

** COMPUTER SCIENCE-RELATED MAJORS, 2.9+ GPA PREFERRED

** PHYSICS & MATH MAJORS, 2.9+ GPA PREFERRED
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This exclusionary effect of the Outstanding Scholar
hiring authority might be less objectionable if the pro-
gram were used to supplement other hiring methods.
However, as we have noted, the program has become
the single most-used hiring method for former PACE
positions, and in some instances the only one. Viewed
in this context, agencies are fortunate that potential job
applicants who meet OPM’s qualifications require-
ments but not the criteria of the Outstanding Scholar
Program—and who thus have been barred from em-
ployment consideration—have not challenged agencies’
use of the Outstanding Scholar Program.

Inconsistency with selection based on relative merit.
Making distinctions among qualified applicants to de-
termine who are the best candidates lies at the heart of
merit-based selection. Such distinctions help organiza-
tions ensure that selection consideration is limited to
those demonstrating the greatest likelihood of success
on the job. However, the Outstanding Scholar hiring
authority includes no provision to make distinctions
among candidates meeting its eligibility criteria. Conse-
quently, managers may make selections at will from
among a group of candidates who have been identified
through a highly questionable assessment technique.
While this hiring approach was justified in the consent
decree as a means of addressing the adverse impact that
affected two classes of job applicants during the life of
the PACE, it is not justified in today’s environment. As
we noted earlier, during our focus group discussions we
heard anecdotes about how this unstructured hiring ap-
proach has led to “hire at will” decisions based on very
questionable criteria. The Outstanding Scholar hiring
authority represents a potential for abuse that is insidi-
ous but hard to detect or measure.

The Bilingual/Bicultural Program
The Board’s concern with this hiring method lies in the
fact that it permits the hiring of individuals who need
not be the best qualified or even well qualified com-
pared to other candidates. The Bilingual/Bicultural hir-
ing authority contains no provisions for making dis-
tinctions among eligible candidates. Instead, a manager
may select any individual with a merely passing score
on a qualifying examination, regardless of how that
person’s score compares with the scores of other candi-

dates. This is permissible as long as the person selected
possesses job-related Spanish-English language skills
and/or knowledge of both Hispanic and Anglo cul-
tures. Thus, like the Outstanding Scholar hiring au-
thority, the Bilingual/Bicultural Program fails to meet
one of the distinguishing features of merit-based hir-
ing—selection based solely on relative merit. This ex-
ception to merit was justified at the time the consent
decree was approved because of the adverse impact that
Hispanic job applicants had encountered from use of
the PACE, but that justification pales in today’s envi-
ronment. As discussed earlier, Hispanic intake into
former PACE occupations now equals or exceeds His-
panic representation in the civilian labor force, and
competitive hiring sustains that level of intake.

Maintaining targeted levels of Hispanic intake through
competitive hiring practices most likely would mean
using, as we have noted, selective factors and quality
ranking factors. While the Bilingual/Bicultural Pro-
gram is a creation of the consent decree, it actually had
its genesis in these tools. In fact, the use of selective and
quality ranking factors pre-dates the consent decree and
its Bilingual/Bicultural Program by years. While such
factors are not limited to language or cultural abilities,
OPM and its predecessor agency, the Civil Service
Commission, both recognized that for many jobs the
ability to speak a second language or knowledge of a
second culture could be required for satisfactory job
performance, or could be important to superior job
performance. The now-defunct Federal Personnel Man-
ual recognized language ability and cultural knowledge
as examples of selective and quality ranking factors to
be used in the process of competitive examining. And
that is an important difference from the way such fac-
tors are used in the Bilingual/Bicultural Program: nor-
mal, traditional use of these staffing tools requires com-
petitive examining procedures to be followed, includ-
ing rating and ranking candidates. The evidence shows
that in today’s environment competitive hiring already
does the job that the Bilingual/Bicultural hiring au-
thority was created to do.

Avoidance of Veterans Preference
Both the Outstanding Scholar and the Bilingual/Bicul-
tural hiring authorities allow appointments to be made
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without considering veterans preference status.25 Al-
though many managers may not consider this a prob-
lem, the effect is to deny an earned entitlement (prefer-
ence in Federal job-seeking) to all persons with veterans
preference, including African-Americans and Hispan-
ics. Interestingly, we have anecdotal evidence that at
least some agencies apply veterans preference when
considering candidates under the Outstanding Scholar
Program, even though this is not required. Such incon-
sistency is an indication that the program and its intent
are not well understood, and that with the passage of
time the Outstanding Scholar Program has, in some re-

spects, come to be treated by agencies as if it were one
of their competitive hiring tools.

Although some agencies may apply veterans preference
in the Outstanding Scholar hiring process, the intake of
veterans through use of the Luevano hiring authorities
does not compare favorably with veterans’ hiring
through competitive procedures. For the most recent 5-
year period, just over 6 percent of all Outstanding
Scholar hires and nearly 8 percent of all Bilingual/Bi-
cultural hires had veterans preference, compared to al-
most 18 percent of competitive hires.

25 It is not unusual for noncompetitive hiring procedures to exclude consideration of veterans preference. For example, the Cooperative Education Program
also allows appointments without consideration of this preference. Conversely, Veterans Readjustment appointments require veterans status and are closed to
nonveterans. However, those noncompetitive mechanisms use work samples or other highly valid selection tools as their basis for permanent appointments,
something that cannot be said of the two special Luevano consent decree authorities.
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One issue associated with ending the hiring authorities
and other provisions of the Luevano consent decree is
that of how Federal managers would fill positions in
covered occupations. Existing hiring methods, together
with refinements to some of them, would ensure that
managers would have no trouble hiring if the Out-
standing Scholar and Bilingual/Bicultural hiring au-
thorities were eliminated. Here are the ways that we see
hiring into covered positions could be accomplished in
a post-Luevano setting:

Use Existing
Competitive Hiring Methods
As a result of delegations of examining authority, in
most cases agencies are already free to develop and im-
plement their own examining instruments. However,
the stringent oversight provisions of the Luevano con-
sent decree have made this a practical impossibility for
most agencies, and even if the Luevano provisions were
eliminated, most agencies would not immediately be in
a position to develop new examinations. Until agencies
are able to exercise the option of developing their own
examining instruments, the simplest competitive exam-
ining approach that could be taken would be to turn to
OPM’s current competitive examining tool.

The ACWA Rating Schedule. OPM’s current compet-
itive examining tool is the ACWA rating schedule, a

157-item multiple-choice, self-rating form available to
all agencies. This instrument credits candidates with a
passing score if they possess the minimum qualifica-
tions for the job. Then a standardized rating schedule is
used to make distinctions among qualified applicants,
and scoring is based on the individuals’ life and work
experiences. Possessing a bachelors degree is one way to
meet minimum qualification requirements, so this tool
often is simply a way to distinguish among college
graduates. Being a competitive hiring tool, this method
generates referrals subject to veterans preference re-
quirements and the Rule of Three. The ACWA rating
schedule is the instrument used to conduct much of the
competitive examining identified earlier in tables 1, 3,
and 6. Agency-specific replacement exams account for
the rest of the hires shown in those tables.

Agencies pay OPM a fee for the use of this rating
schedule. This is because, as a result of congressional
budget action a few years ago, OPM now conducts ex-
amining (and all other aspects of the staffing process)
on a fee-for-service basis.26 Currently, OPM charges
$585 to apply the ACWA rating schedule to examine
candidates and prepare a certificate of eligibles for a
single position based on a case examining approach.27

Different charges apply when OPM is asked to exam-
ine for more than one position.

Ways to Restore Merit to Hiring

26 Agencies have three examining options: perform the work themselves; buy services from OPM, or buy services from any other agency with delegated
examining authority. The requirements of the Luevano consent decree are sufficiently stringent to discourage agencies without strong test development
capability from attempting to develop their own examining instruments.
27 For an explanation of case examining, see U.S. Merit Systems Protection Board, “The Role of Delegated Examining Units: Hiring New Employees in a
Decentralized Civil Service,” Washington, DC, August 1999, p. 8, or U.S. Merit Systems Protection Board, “Entering Professional Positions in the Federal
Government,” Washington, DC, March 1994, pp. 68-69.
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The point we wish to make is the same one Congress
appears to have had in mind: human resources func-
tions, including staffing, entail costs. Agencies generally
can absorb examining costs indirectly through paying
to maintain their own capability, or they can pay di-
rectly by buying the services. Given the budgetary im-
plications, it seems logical that agency managers would
want to get the most for their money. This is an argu-
ment for using the best practicable tools regardless of
who does the actual examining.

The ACWA rating schedule seems an adequate examin-
ing tool, but only for the short term. This is because it
relies on assessing life and work experience and train-
ing, but is applied to a population (entry-level candi-
dates) that as a whole has not yet gained a great deal of
experience. Thus, while the instrument may be well de-
signed, the distinctions it makes are not very fine. This
probably helps explain why many agencies reported to
us their managers’ dissatisfaction with the quality of
candidates referred by OPM from this rating sched-
ule.28 For the longer term, a better approach would be
to use written tests (such as the one described below),
which are better predictors of future job performance.

The ACWA Written Test. OPM developed the ACWA
written test as a replacement for the PACE in Septem-
ber 1990. In addition to a multiple-choice section ad-
dressing cognitive ability, the test contains a bio-data
self-rating component that helps reduce possible ad-
verse impact on any applicant groups.

Although it remains in OPM’s inventory of assessment
tools, the ACWA written test has not been used since
November 1994. As noted in appendix 3, its fate was
sealed by a combination of events that included re-
duced hiring as a result of Federal downsizing; agencies’
objections to centralized testing in a hiring environ-
ment that was fast becoming decentralized; and agen-
cies’ memories of unsatisfactory experiences with cen-
tralized examining during periods of significant hiring.
Further, agencies were predisposed against this written

test because of fears that it would suffer the same fate as
the PACE, namely a court challenge alleging adverse
impact on one or more classes of applicants. Finally, by
1994 agencies had gained substantial control over the
hiring process through use of the Outstanding Scholar
and Bilingual/Bicultural hiring authorities. With in-
creased delegation of examining authority on the hori-
zon, most agencies were not interested in returning to
centralized examining. What agencies did not recognize
was that when the ACWA written test was shelved, they
lost an instrument that could help them make better
hiring decisions. And they also didn’t realize that the
test did not have to be used in the same way that had
given rise to their objections in the past.

While there seems to be widespread skepticism among
Federal managers about the value of written tests, that
skepticism is ill-founded. Well designed and properly
used written tests are quite valuable, as private sector
practices verify. The American Management Associa-
tion (AMA) recently reported on the practices of 1,085
private sector organizations that responded to an AMA
survey. The report indicates that “nearly half (48.1%)
use one or more methods of psychological measure-
ment to assess individual abilities and behaviors.
* * * [P]sychological measurements are performed by
39% of firms grossing less than $10 million annually,
compared with 54% of billion-dollar companies.”29 Of
the AMA survey respondents using psychological tests
for job applicants, 80 percent indicated that they use
written tests, and 39 percent said they use computer-
ized testing.30

The ACWA written test is far better at predicting fu-
ture job performance of candidates for entry-level posi-
tions than either of the Luevano consent decree authori-
ties. It also is better than the ACWA rating schedule
that replaced it. However, the rating schedule has had
the advantage of quick turn-around and ease of appli-
cation for single-job vacancies. To make the written test
appeal to Federal managers, OPM needs to use it dif-

28 This information comes from agencies’ replies to questions MSPB sent them when gathering information for an MSPB twenty-year retrospective report on
OPM that is currently being drafted.
29 American Management Association, “Job Skills Testing and Psychological Measurement,” A Research Report, American Management Association, New
York, NY, 1998, p. 2.
30 Ibid., p. 8.



A REPORT BY THE U.S. MERIT SYSTEMS PROTECTION BOARD 23

ferently from in the past, ideally, in a way that recog-
nizes managers’ requirements for efficiency and timeli-
ness. The test does not have to be a centrally-adminis-
tered first hurdle facing job applicants, and it does not
have to be administered in a manner that mirrors the
administration of examinations such as the Law School
Aptitude Test or the Graduate Record Examination. We
understand OPM currently is reviewing new ways to
use the ACWA written test, and that a number of Fed-
eral organizations are interested in participating in pilot
programs to test innovative options. MSPB supports
this OPM initiative, and offers the following sugges-
tions to help stimulate thinking about different ways to
use the written test. All of the suggestions rely on using
advances in technology that have occurred since the
ACWA written test was introduced.

Use the written test later in the screening process. The
ACWA written test could be used at some point in the
examining process after the initial screening of appli-
cants. This would mean that agencies could continue to
advertise their former PACE jobs as they do now—ei-
ther one job at a time or as multiple vacancies. After re-
ceiving applications from interested individuals, the
agency could conduct whatever preliminary screening it
considered appropriate. Then the agency could sched-
ule all or the top group of candidates for the ACWA
written test, with administration and scoring on-line at
a computer terminal. The test score would become part
of the overall record of each applicant and would be
used in combination with other information (assess-
ments using other tools) to determine each applicant’s
rating and relative ranking. In this way, applicants with
test scores below 70 could still be considered for em-
ployment as long as their combined scores were 70 or
above. Although the written test score would be impor-
tant to determining employment eligibility, that score
would be neither a first hurdle that must be cleared,
nor the only factor considered. This is an additional
way to minimize the possible adverse impact that may
attend use of a written test on a pass/fail basis.

Whether involved in large-or-small scale hiring, the val-
ue of this alternative approach to both the agency and
the applicants is in the additional information about
the applicants that would be available to managers. In

today’s environment managers often know too little
about job candidates to make well-informed hiring de-
cisions. This can lead to hiring in haste and repenting
at leisure. If a manager does not recognize a selection
error during the 1-year probationary period following
appointment, and/or does not act to correct such an er-
ror by terminating the employee during that period,
then repenting at leisure can mean accepting marginal
performance for years or having to take formal action
against a poor performer. This prospect should be suffi-
cient incentive for managers to want to learn as much
as possible about job candidates before hiring them.

Difficulties associated with this approach include the
time commitment required of applicants who are asked
to take the examination as the “next step” in the em-
ployment process, and assuring test security. The expe-
rience of the U.S. Border Patrol, a component of the
Immigration and Naturalization Service, is informative
with respect to the time commitment issue. The Border
Patrol has been using on-line testing to help meet a
congressional mandate to hire 1,000 new border patrol
agents per year in recent years. One consideration in
administration of this written test was the time com-
mitment it requires. The INS test development staff
were able to develop a very short test that could be ad-
ministered and scored as quickly as the candidates
could complete it. The Border Patrol experience shows
that applicants pursuing a specific job in a specific
agency are willing to make the time to take the test.
Those applicants are rewarded by learning within min-
utes of taking the test whether they have done well
(which, in the case of the Border Patrol, means they
quickly learn whether they will advance to the next lev-
el of screening).

Another example of applicants being willing to find
time for an extensive examination process is found in
the Presidential Management Intern (PMI) Program.
The PMI Program is prestigious, beginning with a
nomination by the candidate’s university and involving
significant and lengthy competition for not more than
400 vacancies per year among a field of more than
1,000 candidates who are about to obtain their masters
or professional degrees. Involving both written material
and interviews with panels, the assessment process takes
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several days. There is no shortage of candidates despite
the lengthy process. Neither, we note, do managers
mind the extensive, time-consuming assessment process
required of this program since it does not require their
personal involvement. What matters to the managers is
that they are able to select from an extremely high-qual-
ity group of candidates and the selection process moves
at a reasonable speed.

Technology has made great strides since 1994 when the
ACWA written test was removed from use. With some
innovative applications of available technological ad-
vances, OPM and the agencies should be able to turn
that test, or one or more derivatives of it, into tools of
choice. We strongly encourage exploration of this pos-
sibility.

Test without announcing specific job vacancies. A second
suggestion that we believe deserves exploration is to of-
fer the ACWA written test on a scheduled or walk-in
basis throughout the country, and to provide each test
taker with a notice of his or her score, called a “notice
of rating.” Agency vacancy announcements could then
ask applicants to include a copy of their notice of rat-
ing with their applications. To address situations where
interested individuals do not have notices of rating, the
announcements could also include information on
how, where, and when applicants could take the test,
and could even indicate that the agency would offer the
test (as in the previous suggestion) to those who apply
but do not have a notice of rating. That notice of rating
becomes an additional piece of information for the hir-
ing agency to consider.

The idea of offering the test on some sort of regular
schedule without first advertising a vacancy or building
a register of eligible candidates (i.e., a standing list of
qualified applicants) may better allow the test to fit
into today’s hiring environment. Many agencies hire
only small numbers of former PACE employees annu-
ally, often only one or two at a time, providing no justi-
fication for establishing and maintaining a register.
Even when larger numbers of jobs are being filled at
one time, agencies and applicants seem happy with the
current, decentralized system, where job announce-
ments invite applications for jobs in specific agencies,
occupations, and duty locations.

To work, the alternative suggested here, like the previ-
ous ones, would require innovative or at least different
use of technology. The payoff for agencies would be the
availability of a single yardstick against which to mea-
sure all applicants without that yardstick serving as a
pass/fail bar to further consideration. We see scoring
under this scenario being conducted in the manner de-
scribed for the previous suggestion.

Keep the written test as first screen. For agencies with
large numbers of positions to fill, the ACWA written
test could be used in much the way it originally was—
as a first screen, possibly to winnow the field of appli-
cants, or alternatively only to give some initial sense of
relative order to the candidate field. The bio-data com-
ponent of the test (called the Individual Achievement
Record) would be particularly helpful if the test is used
in this fashion, since it should reduce the possibility of
adverse impact. Perhaps even the familiar “first screen”
for the written test could be accomplished in improved
ways. In particular, even in this role it could be consid-
ered only one component of a broader examination, so
that passing or failing the test would not be the sole de-
terminant of an applicant’s employment eligibility. This
would mean providing managers multiple ways to as-
sess candidates for various job competencies, and al-
lowing the results of candidates’ scores to be combined
with the ACWA written test score to determine the fi-
nal rating, and thus ranking, of each candidate.

Improve Upon Existing Tools
Although MSPB supports using the written ACWA test
in new ways, we also recognize that the science and art
of test development continues to evolve, and that re-
cent advances are already making the ACWA test out-
dated. OPM is currently working with a consortium of
States to develop a new generation of tests, and we are
told that the resulting tests could encompass the former
PACE occupations. In theory, the new generation of
tests could further reduce the likelihood of adverse im-
pact while serving as good predictors of future job per-
formance.

It is encouraging to note that part of the focus of the
OPM-State consortium’s effort is on how to improve
the speed and ease of administering and scoring tests.
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The goal appears to be to make available a test or set of
tests that can be used under the control of the employ-
ing agency, and that provides valid information about
candidates’ potential almost instantaneously. Certainly
Federal managers would join us in applauding the de-
velopment of such tests. When tests resulting from this
effort become available, we would encourage their in-
troduction into the Federal inventory of hiring tools,
and the concurrent withdrawal of the ACWA instru-
ments.

Develop Alternative Examinations
If a job is unique to a particular agency or small group
of agencies, a specific examining tool could be devel-
oped to fill it. Alternatively, agencies could devise their
own alternative examining procedures to cover all the
former PACE occupations. As we have noted, develop-
ing examining instruments is not a task to be undertak-
en lightly. However, the Immigration and Naturaliza-
tion Service successfully developed and implemented
its immigration officer examination for three occupa-
tions that were originally subject to the PACE. Capital-
izing on advances in test development that have oc-
curred since development of the ACWA written test
(from which the immigration officer examination is de-
rived), INS has the benefit of a shorter and better in-
strument for predicting future job performance when
assessing candidates for key agency occupations.

Ending the Luevano consent decree would free agencies
from its constraints, but when developing new exami-
nations they would still be subject to the requirements

of Title VII of the Civil Rights Act of 1964, as amend-
ed,31 and the validation requirement of the “Uniform
Guidelines for Employee Selection Procedures.”32 Con-
sequently, ending the consent decree should not open
the door to a proliferation of poorly constructed selec-
tion instruments that have unlawful adverse impact.

Use Other Hiring Procedures
Finally, with or without an end to the Luevano consent
decree, agencies continue to have the option of filling
former PACE positions through the four other proce-
dures discussed in this report—competitive hiring,
(modified by selective certification and selective place-
ment factors where appropriate), VRA, Cooperative
Education, and the catch-all group of authorities we
call “other.” If the Outstanding Scholar and Bilingual/
Bicultural Programs were no longer available, many
agencies would simply change the frequency with
which they use the other hiring methods.

In addition, agencies undoubtedly would continue to
use selection methods not covered by this report. These
include hiring at grades above the entry-level and se-
lecting individuals for covered entry-level positions
through internal (usually merit promotion) procedures.
Both of these approaches to filling vacancies are outside
the boundaries of the Luevano consent decree; both use
competitive selection procedures established by the
agency; and both already contribute to the mix of new
employees in covered occupations.

31 42 U.S.C., sections 2000e et seq.
32 43 Fed. Reg. 38290 (1978).
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Summary and Conclusions

Today, Federal managers have substantial hiring flexi-
bility. This flexibility gives them both the means and
the opportunity to demonstrate their commitment to
the values deemed important in Federal hiring, includ-
ing focusing on merit, achieving a representative work-
force, and giving additional consideration to individu-
als eligible for veterans preference.

The Outstanding Scholar Program and Bilingual/Bi-
cultural Program were created for an important pur-
pose. Agencies following the guidelines established by
the 1981 consent decree that created these two authori-
ties found in these authorities ways to address imbal-
ances in the hiring of African-Americans and Hispan-
ics. These imbalances also were addressed by the
already-existing Cooperative Education Program, the
third hiring authority authorized by the consent decree.

Approval of the consent decree presupposed that the
court’s involvement would be time-limited and that the
Outstanding Scholar and other consent decree appoint-
ing authorities would be used only as supplements to
other hiring mechanisms. However, the decree remains
in force some 18 years after its initial approval, and the
Outstanding Scholar Program, rather than remaining a
supplementary program, has become a primary source
for new hires into former PACE positions. While the
Bilingual/Bicultural Program has been used in a man-
ner more consistent with the terms of the consent de-
cree, we have seen that its goals have been and can con-
tinue to be achieved just as well or better through
competitive hiring.

Federal hiring practices have changed substantially in
the 18 years since the consent decree was approved, and

so has the management of Federal agencies. Emphasis
on measuring results and on holding managers ac-
countable for their actions and accomplishments has
called greater attention to managerial tasks, including
managing human resources. Accountability tools that
did not exist 18 years ago now provide greater incentive
than do the terms of the consent decree to staff in a
manner consistent with the merit system principles.

The consent decree had a purpose in 1981. African-
American and Hispanic job seekers were so dispropor-
tionately unsuccessful in their efforts to gain jobs filled
through the PACE that some intervention was essen-
tial. Ending the PACE and implementing the two Lue-
vano consent decree hiring authorities helped change
the hiring picture. What is important to understand is
that the hiring picture now is very different from 1981.

Both African-Americans and Hispanics have made ma-
jor employment gains in former PACE positions. At
least since 1993 their annual intake into professional
and administrative jobs (among which are the former
PACE jobs) has exceeded their representation for those
jobs in the 1994 civilian labor force (the latest date the
CLF data were collected). The evidence suggests that
representative African-American and Hispanic hiring
now can be sustained without the non-merit-based hir-
ing authorities provided by the consent decree. The evi-
dence further suggests that the Outstanding Scholar
Program’s record of hiring African-Americans and His-
panics has been dismal in recent years and the goals of
the consent decree have been better met by authorities
that exist apart from the consent decree.
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Today, the twin goals of hiring based on merit and
achieving a workforce representative of society appear
attainable through competitive hiring processes that
have evolved and continue to evolve. Hiring is far more
decentralized than in 1981. Changes in competitive
procedures have led to better matches between agencies’
needs and job applicants’ interests. The speed of the
process has generally improved as well, at least when
compared to the centralized process that characterized
hiring under the PACE. But in some cases the improve-
ments in Federal hiring have been accompanied by the
use of assessment tools that, when compared to written
tests, are weaker predictors of job performance.

We think agencies could make smarter and better use
of the already-developed ACWA written test and—for
the short term—the ACWA rating schedule now in use.
We also think OPM and agencies should take advan-
tage of advances in test development to improve the
ACWA written test and should use advances in tech-
nology to improve test administration. It is time to re-
store merit to hiring as Federal managers seek to ensure
that a highly qualified and representative workforce
serves the citizens of the United States.



A REPORT BY THE U.S. MERIT SYSTEMS PROTECTION BOARD 29

Recommendations

To restore merit to Federal hiring for entry-level profes-
sional and administrative positions:

The Attorney General of the United States should:

Petition the district court to terminate the Luevano
consent decree in its entirety, to include abolishment of
the Outstanding Scholar and the Bilingual/Bicultural
hiring authorities.

Once the consent decree is terminated, the Director
of the Office of Personnel Management should:

• Publish guidance concerning the abolishment of the
Outstanding Scholar and the Bilingual/Bicultural
hiring authorities.

• In competitive hiring, emphasize the use of bilingual
or bicultural job requirements as selective factors or
quality ranking factors whenever appropriate. Given
the increasing proportion of the U.S. population
that is Hispanic, agencies may be able to identify
more positions in which knowledge of the Spanish
language or Hispanic culture can be used as selective
or quality ranking factors in order to hire Federal
employees who can better serve the Hispanic popu-
lation. Emphasis on this approach may also encour-
age agencies to make better use of selective factors
and quality ranking factors to meet bilingual or bi-
cultural needs involving other languages and cul-
tures.

• Seek, on an interim basis, to increase the availability
of alternative examining processes such as the
ACWA self-rating schedule, and promote their use
among agencies until better written tests are more
widely available.

• Look for ways to make better use of the ACWA
written test of cognitive ability and to implement
new competitive examining processes for former
PACE positions.

• Focus attention on developing and improving em-
ployee selection tools for managers.

• Remind departments and agencies of the steps they
must follow if they wish to develop their own exam-
ining tools for filling former PACE positions, and
assist interested organizations in doing so.

• Encourage the continued—and if possible expand-
ed—use of the Cooperative Education Program. Of
the hiring mechanisms included in this study, this
one uses one of the best predictors of future job per-
formance (i.e., actual job performance), was fore-
most in terms of the percentage of its hires who are
African-American, and was the most balanced with
regard to the sex of new hires.

• Assist departments and agencies in developing ac-
countability models that address the requirements of
the first statutory merit system principle (i.e., re-
cruiting qualified individuals from appropriate
sources in an endeavor to achieve a workforce from
all segments of society; and selecting solely on the
basis of relative ability after fair and open competi-
tion that provides equal opportunity to all).

Department and agency heads should:

• Ensure that their managers use the best and most
practicable tools to fill jobs. With fewer positions
being filled in many agencies, and with emphasis on
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the Federal workforce working better and at less cost
to taxpayers, managers should take a long-term view
of each entry-level hiring opportunity. This means
knowing as much as possible about each candidate’s
qualifications for the job and making selections that
are supportable on the basis of both relative merit

and representativeness, as envisioned by the first
merit system principle.

• Develop and implement accountability models that
address the requirements of the merit system princi-
ples, and hold managers accountable for the appro-
priateness and fairness of their hiring practices and
decisions.
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Appendix 1
Study methodology and acknowledgment

fessor and Chairman of the Department of Public Ad-
ministration at the University of Maryland, Baltimore
County. When the study was initiated, Dr. Johnson was
working with the Board’s Office of Policy and Evalua-
tion during a sabbatical. As originally envisioned, the
project would have led to a somewhat different Board
report and a separate research paper exploring the vari-
ous ways people first enter the Federal Government in
former PACE jobs. The original design included a col-
lege placement office survey that collected information
about how well Federal agencies recruit on campuses
and how college students perceived Federal agencies as
potential employers.

During the data analysis phase two things happened:
(1) analysis of the data strongly suggested a redirection
of the study’s focus to the issues that this report ad-
dresses; and (2) Dr. Johnson was selected to fill the va-
cancy of Provost for the University of Maryland, Balti-
more County, which effectively ended his sabbatical.
Final work on the report then shifted to a permanent
staff member in the Board’s Office of Policy and Evalu-
ation, with Dr. Johnson remaining involved in an advi-
sory role. The Board is pleased to have had and is grate-
ful for Dr. Johnson’s participation in this study.

The primary data source for this report was the Federal
Government’s Central Personnel Data File, or CPDF,
which is maintained by OPM. With OPM assistance,
we collected and analyzed data for hiring into former
PACE occupations during the 5-year study period
spanning 1993-97. The data elements pertained to hir-
ing authorities, the selected individuals’ race and na-
tional origin, gender, and age, and the hiring agency.
We consulted OPM staff throughout the collection and
analyses processes in order to ensure our understanding
of the coding employed by agencies when new-hire in-
formation is entered into the data base.

In addition, we conducted a series of four focus group
meetings with human resource staff from a variety of
agencies. Most of the participants were based in the
Washington, DC, area. The purpose of the focus
groups was to explore agencies’ college recruitment
strategies and to obtain views about hiring authorities,
primarily the Outstanding Scholar Program. Finally, we
conducted a small number of interviews with individu-
als who have particular knowledge of specific topics
covered in the report.

This study was initially conceived as a research project
by Dr. Arthur T. Johnson, who at the time was a Pro-
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Understanding the
Luevano Consent Decree
Because the Luevano consent decree is central to this re-
port, it is important to understand its provisions. The
decree did not immediately abolish the PACE. Rather,
it provided for an interim 3-year period during which
the PACE could remain in use until one or more alter-
native examining procedures could be developed. To
help oversee the transition, the court retained jurisdic-
tion over the consent decree for a 5-year period. If, dur-
ing this period, adverse impact on African-Americans
or Hispanics resulted from use of the PACE—or from
the use of the replacement examinations expected to be
developed—the hiring agency had to use “all practica-
ble efforts” to overcome that adverse impact. “All prac-
ticable efforts” means to use the three special programs
specified in the consent decree to help achieve racial
balance in hiring.

The three special programs (Outstanding Scholar, Bi-
lingual/Bicultural, and Cooperative Education) were to
be used temporarily as supplemental hiring tools to
overcome adverse impact caused by the use of the
PACE or the early use of any of the replacement exami-
nations. The decree required the defendant agencies to
collect data to help them identify adverse impact, to
document the steps taken to overcome any adverse im-
pact they found, and to report to OPM annually on
their efforts to maximize use of the special programs.
These reporting requirements provided a means not
only for agency self-evaluation, but also for the court,
the Justice Department, OPM, and the attorneys for
the Luevano plaintiffs to monitor hiring in former

PACE occupations during the period of the court’s ju-
risdiction.

The court’s clear expectation was that OPM or individ-
ual agencies would develop alternative exams and then
the PACE would be abolished. Examinations for sever-
al high-population occupations were, in fact, devel-
oped, but when OPM abolished the PACE, over 100
occupations remained for which no alternative examin-
ing procedures had been developed. For those occupa-
tions, OPM authorized agencies to use a noncompeti-
tive (Schedule B-PAC) appointing authority. Although
not intended as a permanent PACE replacement, that
hiring authority remained in effect so long that it too
was challenged in court. In 1987 the same judge who
had approved the Luevano consent decree ruled that the
continued use of the Schedule B-PAC authority was il-
legal. A few years later, OPM finally introduced a writ-
ten test replacement for the PACE, the Administrative
Careers With America examination, or ACWA.

The court had anticipated that the replacements for the
PACE would be introduced in a timely manner (they
were not) and that the supplemental hiring authorities
would cease to be used 5 years after the creation of the
alternative examining procedures. Today, the parties in-
terpret the consent decree as still allowing those supple-
mental hiring authorities to be used.

Understanding the
Jobs Covered in This Report
At the time of the court challenge that led to the Lue-
vano consent decree, the PACE covered 127 different
occupations. By the time the PACE was abolished in

Appendix 2
An overview of the Luevano
consent decree and the jobs it affects
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1982, that number had been reduced to 118 by the in-
troduction of nine occupation-specific examinations.
These 118 occupations are the ones covered by the
written replacement examination, called the ACWA, or
Administrative Careers With America, that briefly re-
placed the PACE beginning in 1990. The occupations
are listed in the table that appears at the end of this ap-
pendix. Other new examinations have further reduced
the number of former PACE occupations after the
PACE was abolished, but the number today remains
above 100. The occupations are diverse, including safe-
ty management, community planning, foreign affairs,
social services, labor relations, communications man-
agement, budget administration, hospital housekeeping
management, writing and editing, loan specialist, archi-
vist, and inventory management, to name only a few.

Former PACE positions represent a small but dispro-
portionately important segment of the Federal work-
force. This point was made by a GAO official during
testimony before a congressional subcommittee during
a hearing on the PACE before it was abolished. With
the increased professionalization of the Federal work-
force between 1979 and 1999, his 1979 assessment
about the significance of these entry-level jobs is—if
anything—even more true today, although the PACE is
no longer the entry vehicle:

While the PACE accounted for only about 5 per-
cent of the individuals hired in 1978, the test is
important because it is the entry route into Feder-
al service for more college graduates than any oth-
er single method and because the types of jobs
covered by the test often lead to higher level ca-
reer positions.1

This report is about jobs at the entry, or trainee, level,
because they are what the PACE was used to fill. That

means the jobs are assigned grades GS-5 or GS-7 of the
General Schedule (the Government’s 15-grade white-
collar pay schedule). The lower grade, GS-5, is the nor-
mal appointing grade, with advancement to GS-7 usu-
ally occurring after a year of satisfactory service. Initial
appointment at GS-7 is possible for candidates meeting
certain “superior academic achievement” requirements
established by OPM.2 A GS-7 appointment is solely at
the discretion of the employer. When former PACE po-
sitions are filled above GS-7, hiring is accomplished
through procedures that are outside the scope of this
report.3

Individuals appointed to former PACE positions are
expected either to progress beyond GS-7 or leave (or be
removed from) their jobs. Competent employees are
promoted without competition until they reach the
full-performance levels for their particular jobs. The
full-performance level is defined by the agency, and
may vary by job, geographic or hierarchical location,
agency, or agency component. For many former PACE
positions, the full performance level is GS-9 or GS-11;
for others it is GS-12. Collectively, these three grades
are called mid-level grades. For a very few former
PACE positions, the full performance level is GS-13,
the lowest of three senior-level grades.4

With respect to job qualifications, by law only OPM
has authority to establish specific minimum education
requirements for Federal civil service jobs. Of the more
than 100 former PACE occupations, OPM has estab-
lished minimum education requirements for only 16.
Thus, most former PACE jobs do not (and did not
when that examination was used) require a 4-year col-
lege degree, although most who took the examination
were college graduates or soon would be.

1 Testimony of Clifford I. Gould, Deputy Director, Federal Personnel and Compensation Division, General Accounting Office, reported in “Professional and
Administrative Career Examination Hearing before the Subcommittee on the Civil Service of the Committee on Post Office and Civil Service, House of
Representatives,” May 15, 1979, Serial No. 96-32, U.S. Government Printing Office, Washington, DC, 1979, p. 7.
2 Currently, the requirements for “superior academic achievement” are: a GPA of at least 3.0 on a 4.0 scale, based on 4 years of education or during the last 2
years of the curriculum; or a GPA of 3.5 on a 4.0 scale for courses completed in the major field or required in the major field in the last 2 years of school; or
ranking in the top third of the graduating class in the school or major subdivision; or membership in specifically identified national honor societies.
3 Thus all PACE data in this report are for GS-5 and GS-7 jobs only. In a few instances data are given for mid-level positions (GS-9, GS-11, and GS-12), but
those exceptions are specifically noted.
4 The General Schedule has 15 grades, the lowest being GS-1 and the highest GS-15. For professional and administrative occupations, the even numbered
grades below GS-12 are usually not used.
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Group 1 Health, Safety, and Environmental
Occupations

Series Title

O015 Safety and Occupational Health

Management

0023 Outdoor recreation Planning

0028 Environmental Protection Specialist

0673 Hospital Housekeeping Management

0656 Public Health Program Specialist

Group 2 Writing and Public Information
Occupations

Series Title

1001 General Arts and Information

1035 Public Affairs

1052 Writing and Editing

1053 Technical Writing and Editing

1147 Agricultural Market Reporting

1412 Technical Information Services

1421 Archives Specialist

Group 3 Business, Finance and Management
Occupations

Series Title

0011 Bond Sales Promotion

0106 Unemployment Insurance

0126 Food Assistance Program Specialist

0346 Logistics Management

0393 Communications Specialist

0501 Financial Administration and Programs

0560 Budget Analyst

0570 Financial Institution Examining

1101 General Business and Industry

1102 Contract Specialist

1103 Industrial Property Management

1104 Property Management

1130 Public Utilities Specialist

1140 Trade Specialist

1145 Agricultural Program Specialist

1146 Agricultural Marketing

1149 Wage and Hour Law Administration

1150 Industrial Specialist

1160 Financial Analysis

1163 Insurance Examining

1165 Loan Specialist

1170 Realty

1171 Appraising and Assessing

Group 3 Business, Finance and Management
Occupations

Series Title
1173 Housing Management
1176 Building Management
1910 Quality Assurance Specialist
2001 General Supply
2003 Supply Program Management
2010 Inventory Management
2030 Distribution Facilities and Storage

Management
2032 Packaging
2050 Supply Cataloging
2101 Transportation Specialist
2110 Transportation Industry Analysis
2125 Highway Safety Management
2130 Traffic Management
2150 Transportation Operations

Group 4 Personnel, Administration and
Computer Occupations

Series Title

0142 Manpower Development
0201 Personnel Management
0205 Military Personnel Management
0212 Personnel Staffing
0221 Personnel Classification
0222 Occupational Analysis
0223 Salary and Wage Administration
0230 Employee Relations
0233 Labor Relations
0235 Employee Development
0244 Labor Management Relations

Examining
0246 Contractor Industrial Relations
0301 Miscellaneous Administration and

Programs
0334 Computer Specialist (Trainee)
0341 Administrative Officer
0343 Management Analysis
0345 Program Analysis
1715 Vocational Rehabilitation

Group 5 Benefits Review, Tax and Legal
Occupations

Series Title
0105 Social Insurance Administration
0187 Social Services
0526 Tax Technician
0950 Paralegal Specialist
0962 Contact Representative
0965 Land Law Examining
0967 Passport and Visa Examining
0987 Tax Law Specialist
0990 General Claims Examining

Group 5 Benefits Review, Tax and Legal
Occupations

Series Title

0991 Worker’s Compensation Claims
Examining

0993 Social Insurance Claims Examining
0994 Unemployment Compensation Claims

Examining
0996 Veterans Claims Examining
0997 Civil Service Retirement Claims

Examining

Group 6 Law Enforcement and Investigation
Occupations

Series Title

0025 Park Ranger
0080 Security Administration
0132 Intelligence
0249 Wage and Hour Compliance
1169 Internal Revenue Officer
1801 Civil Aviation Security Specialist
1810 General Investigator
1811 Criminal Investigator
1812 Game Law Enforcement
1816 Immigration Inspection
1831 Securities Compliance Examining
1854 Alcohol, Tobacco, and Firearms

Inspection
1864 Public Health Quarantine Inspection
1889 Import Specialist
1890 Customs Inspector

Group 7 Positions with Positive Education
Requirements

Series Title

0020 Community Planning
0101 Social Science
0110 Economist
0130 Foreign Affairs
0131 International Relations
0140 Manpower Research and Analysis
0150 Geography
0170 History
0180 Psychology
0184 Sociology
0190 General Anthropology
0193 Archeology
1015 Museum Curator
1420 Archivist
1701 General Education and Training
1720 Education Program

The 118 Occupations Covered by the Written ACWA Examination
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From its establishment in the 1880’s until the early
1940’s, the U.S. Civil Service Commission applied a
highly centralized examining system to fill positions in
the competitive service. Central control of examining
was seen as essential to eliminating political influence
in hiring and to ensure that relative merit was the sole
basis for hiring.

Centralized examining proved incapable of meeting the
demands for new employees as the civil service expand-
ed when the United States entered World War II. De-
centralized examining was introduced, accompanied by
notable efforts to bring cohesion into a civil service sys-
tem that had previously developed in a largely haphaz-
ard manner.5 Decentralized examining continued after
the war, although some nationwide competitive exami-
nations were also used for specific groups of occupa-
tions.

In 1954 the U.S. Civil Service Commission resumed its
earlier heavy reliance on centralized examining with the
introduction of the Federal Service Entrance Examina-
tion, or FSEE, an entry-level examination for most
professional Federal jobs. In 1974 the FSEE was re-
placed by the PACE (Professional and Administrative
Careers Examination), which was used for selecting en-
try-level applicants for 1276 professional and adminis-

trative occupations. One purpose of this centralized
test was to create a large applicant pool from which to
select well qualified candidates. The vast majority of
candidates with passing scores were not expected to be
selected. Between fiscal years 1976 and 1980, only
35,419 of 723,563 applicants who took the PACE were
selected.7

In the late 1970’s, the PACE became the focus of a le-
gal challenge which asserted that the test had an adverse
impact on two minority job applicant groups, African-
Americans and Hispanics.

As appendix figure 1 shows, in FY 1978 there were sig-
nificant differences in the proportions of white, Afri-
can-American, and Hispanic job applicants who
achieved passing scores of at least 70 on the exam. The
figure also shows that for each of the three groups, vet-
erans passes at higher rates than nonveterans. However,
individuals eligible for veterans preference still had to
achieve the threshold passing score of 70 before the ad-
ditional 5 or 10 points were added to their scores, so
their preference-eligible status did not increase their
numbers with passing scores.

Although large, the racial/national origin disparities ev-
ident in appendix figure 1 do not begin to adequately
indicate the true effect of the test’s adverse impact on

Appendix 3
A short history of Federal hiring, with
emphasis on professional and administrative jobs

5 Patricia W. Ingraham and David H. Rosenbloom, “The State of Merit in the Federal Government, An Occasional Paper Prepared for The National
Commission on the Public Service,” Washington, DC, June 1990, p. 9.
6 Although the PACE covered 127 occupations when the court challenge to it was initiated, the number of occupations fluctuated as positions were added or
dropped—a consequence of creating or dropping other tests. By the time the PACE was abolished in 1982, it applied to 118 occupations. (Source: U.S.
Merit Systems Protection Board, “In Search of Merit: Hiring Entry-Level Federal Employees, “ Washington, DC, September 1987, p. 1.)
7 Ibid.
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selections. This is because for many jobs a score of 90
or higher was necessary to receive an employment offer.

As appendix figure 2 shows, this higher threshold virtu-
ally guaranteed that the vast majority of individuals in
the PACE selection pool would be white. Since the fig-
ure shows a threshold score of 90, the larger numbers
in the “augmented” group (persons eligible for veterans
preference) are influenced by adding 5 or 10 points to
their earned scores. For example, an augmented score
of 90 could be achieved by adding 5 points to an
earned score of 85 or 10 points to an earned score of
80.

In 1981, the Carter administration negotiated and the
Reagan administration entered into the Luevano con-
sent decree, one stated purpose of which was to “elimi-
nate adverse impact against blacks and against Hispan-
ics” 8 in Federal hiring for jobs that were subject to the
PACE. The court intended to accomplish this by hav-
ing OPM develop “alternative examining procedures
which will eliminate adverse impact against blacks and
Hispanics as much as feasible and which validly and
fairly test the relative capacity of applicants to perform
the jobs [covered by the PACE requirement].”9

To accomplish this stated goal as the PACE was phased
out of existence and replaced by alternative examina-
tions, the court directed agencies to use three hiring
methods identified in the consent decree. These were
the already-existing College Cooperative Education and
other work study programs, and two new programs es-
pecially created under the terms of the consent de-
cree: a new Outstanding Scholar Program and a Bilin-
gual/Bicultural certification process. The consent
decree specifically stated that

the special programs are supplemental to the inter-
im use of the PACE and alternative examining
procedures to assure equal employment opportu-
nity in the Federal service. It is not the intent that
the use of these special programs shall replace the in-
terim use of the PACE or the use of alternative ex-
amining procedures, other than as may be necessary
to effectuate the purposes of the Decree. (emphasis
added).10

The decree applied only to external hiring procedures
of 45 specifically identified executive and legislative
branch departments and agencies. Agencies were in-
structed to notify specific colleges and universities

Appendix Figure 1. Percent of White, African
American and Hispanic job applicants who achieved
passing (minimum 70) scores on the PACE in FY 1978
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Appendix Figure 2. Percent of White, African-
American, and Hispanic job applicants who achieved
a score of 90 or above on the PACE in FY 1978
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8 Luevano consent decree, p. 3.
9 Ibid., p.3.
10 Ibid., p. 26.
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about the special programs and encourage those schools
to disseminate program information to their students.
The court retained jurisdiction for “five years after the
cessation of the use of PACE results for the job catego-
ry and the implementation of an alternative examining
procedure for that job category at the GS-5 or GS-7
level.”11 The 5-year period could be extended by the
court and has been. Consequently, the decree remains
active nearly two decades after its signing.

Within a year of the decree’s approval, OPM an-
nounced its decision to abolish PACE without any
phase-out period, even though the court had anticipat-
ed such a period. New competitive examinations were
established for a few occupations formerly under the
PACE, but for most of the occupations OPM an-
nounced the establishment of a new Schedule B hiring
authority as the means of hiring new employees into
former PACE positions. “Schedule B” is one of three
categories of the “excepted service.” It is used for hiring
into positions for which it is not practicable to hold a
competitive examination; thus it applies to jobs that are
filled without normal competitive procedures. Creating
this Schedule B-PAC authority had multiple effects:

• Agencies were relieved of many uniform procedural
requirements associated with competitive examining
and hiring;

• The recruitment and selection process for former
PACE occupations was completely decentralized,
leaving each agency to fend for itself at a time when
competitive hiring was still largely centralized; and

• Since employees were hired into the excepted service
through a Schedule B appointing authority that ap-
plied only to GS-5 and GS-7 positions, they could
not advance beyond GS-7 without being selected
through some subsequent competitive process. Thus,
their careers in PACE occupations could not be as-

sured merely as a result of initial selection and good
performance.12

As a result of losing a legal action that challenged the
Schedule B-PAC authority, OPM eventually abolished
that authority and concurrently introduced a written
examination known as Administrative Careers With
America (ACWA). This centralized examination cov-
ered positions formerly filled under the PACE and re-
placed the PAC-B hiring authority, alternative examina-
tions, and any examining delegations authorized for the
PACE positions. ACWA covered six broad occupation-
al groupings, each with its own scoring key, plus a sev-
enth group with specific minimal education require-
ments for which examining was conducted through
review of candidates’ training and experience. The
ACWA was first administered in June 1990.

As with the PACE, the ACWA written test produced an
abundance of applicants, of whom only a small per-
centage proved successful in their pursuit of a Federal
job. For example, in a little more than 2 years after its
inception in 1990, ACWA produced approximately
3,500 hires from more than 75,000 applicants.13 The
ACWA written test was abandoned in November 1994,
partly because of a slowdown in Federal Government
hiring which contributed to even higher numbers of
applicants who, although successful at the examination
stage, never were selected for employment. It was also
abandoned because it retained the structural disadvan-
tages of centralized examining.

Since then, former PACE positions have been filled
from external sources through the processes covered by
this report, as well as through internal selection pro-
cesses (e.g., merit promotion or reassignment) which
are not included in this report. Under terms of the con-
sent decree, agencies may not use delegated examining
for positions covered by the decree unless the Depart-
ment of Justice first approves the examining instru-

11 Ibid., p. 6.
12 While the vast majority of employees so appointed were able to secure competitive appointments, a small number were not. This remained a problem until
OPM authorized noncompetitive conversion of these Schedule B-PAC employees around the same time it abolished this authority following a successful
court challenge to it by the National Treasury Employees Union in 1990. For more information about the Schedule B-PAC authority and the demise of the
PACE, see the following reports by the U.S. Merit Systems Protection Board: “In Search of Merit: Hiring Entry-Level Federal Employees,” September 1987,
and “Entering Professional Positions in the Federal Government,” March 1994.
13 Michael Brophy, “ACWA Program Used to Fill 3,500 Entry-Level Jobs Since 1990,” Federal Jobs Digest, Mar. 12, 1993, p. 18.
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ment. Although not accomplished through delegated
examining, most hiring for former PACE positions is
conducted through decentralized processes. This means
the agencies themselves control most of the process.
They may perform the staffing work themselves or may
contract the work with another agency, including
OPM. When OPM conducts the examining for agen-
cies, it is through the ACWA self-rating schedule dis-
cussed in the text of this report.

While standing lists of qualified applicants (called reg-
isters) were commonly used for Federal hiring until
fairly recently, their use has been much reduced in re-
cent years. Decentralization has led to a shift from use
of registers to “case examining,” where individual jobs
or small numbers of jobs are advertised and filled as
needs arise. We note, however, that some organizations
are using the Outstanding Scholar Program to develop
what essentially are registers for former PACE posi-
tions. This is an awkward use of the program’s hiring
authority, since there is no provision in the consent de-
cree for agencies to further examine the individuals
who meet the Outstanding Scholar eligibility criteria.
How, then, are referrals to be managed and distinctions

made among the individuals when a position is to be
filled? This is one of the problems associated with how
use of the Outstanding Scholar Program has developed
over time.

In sum, Federal hiring has undergone many changes
since the birth of the Federal civil service, and particu-
larly over the past three decades. Entry-level hiring for
former PACE positions has been subjected to addition-
al stresses and pressures by the various decisions made
and actions taken as a result of the Luevano court chal-
lenge that led to abolishment of that examination. A
key effect of the consent decree that settled that chal-
lenge was the creation of two new hiring tools which
now, nearly two decades later, have become well estab-
lished as common hiring devices for entry level jobs. It
seems important now to remind managers, human re-
sources professionals, and the parties overseeing the
outcomes of the consent decree’s requirements of the
expectations that were created when the decree was ap-
proved. It also seems appropriate to question the con-
tinued need for the decree and its special hiring and re-
porting requirements in light of changed
circumstances.
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Competitive Examining
Competitive examining involves measuring applicants
who possess established minimum qualifications
against uniform criteria and placing them in rank or-
der. The examining process may be either “assembled”
(which means using some sort of actual test, usually
written or performance-based) or “unassembled”
(which typically means assessing applicants’ training
and experience against uniform criteria). The examin-
ing tools usually have been validated, which means that
candidates’ scores are believed to be useful in predicting
future job performance. Although increasing use is be-
ing made of unassembled exams, written tests usually
have greater predictive value for entry-level jobs than
do assessments based on evaluating the candidates’ edu-
cation and experience.14

Applicants with passing scores are ranked according to
their scores after 5 or 10 points are added to the scores
of those eligible for veterans preference. The successful
candidate is selected following “the rule of three,”
which requires the selecting official to choose from
among the top three available candidates on a list of eli-
gibles (called a certificate).

Under current decentralized examining procedures,
agencies are permitted to devise their own examination
procedures for filling most jobs. (They must also, then,
be able to defend the appropriateness of those proce-
dures if challenged.) However, the Luevano decree re-
quires agencies to follow stringent procedural require-
ments if they wish to use their own examination

procedures for filling former PACE jobs. In combina-
tion with the high cost of properly developing, con-
structing, and validating tests, the net effect of the Lue-
vano requirements has been that no agency has
developed its own examination for the full range of
former PACE positions. (In a few instances agency-spe-
cific examinations have been developed for a single or
small number of former PACE occupations.) Instead,
when competitive procedures are used to fill former
PACE positions, the OPM examination is used.

OPM’s replacement examination for most of the 112
occupations covered by the PACE was a written test
called the Administrative Careers With America
(ACWA) examination. It consists of a written test and
biographical data reported by the candidate. For the 16
former PACE occupations that OPM has determined
require specific academic credentials, the PACE was re-
placed by an evaluation of candidates’ training and ex-
perience. The written test/biodata version of the
ACWA examination has not been used since 1994, al-
though it remains in OPM’s test inventory. Candidates
examined by OPM for former PACE occupations now
are rated and ranked after completing another instru-
ment called the ACWA rating schedule. This is a multi-
ple-choice, 157-question self-rating instrument that
distinguishes among qualified candidates on the basis
of their life experiences. This self-rating instrument is
the only competitive procedure used today for the
broad spectrum of former PACE positions.

Appendix 4
Further information about the six
hiring methods included in this report

14 For more information about Federal examining and hiring practices, see U.S. Merit Systems Protection Board, “The Rule of Three in Federal Hiring: Boon
or Bane?,” Washington, DC, December 1995, pp. 3-8.
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Veterans Readjustment Authority
The Veterans Readjustment Authority permits Federal
agencies to hire qualified veterans into the competitive
service without requiring that they compete with other
candidates. In Federal Government terminology, a
method of hiring that does not require competition is
called either a “direct hire” authority (usually justified
by an extreme shortage of candidates) or an authority
for “noncompetitive appointment to the competitive
service” (in cases where certain eligibility criteria must
be met in addition to meeting minimum job qualifica-
tions).

Veterans are eligible for VRA appointment for 10 years
after their separation from active duty or until specific
dates, depending on whether they are Vietnam-era or
post-Vietnam-era veterans, whichever provides the later
date of eligibility. There is no time limit on eligibility
for a veteran with a service-connected disability of 30
percent or more.

Agencies decide whether the applicant meets experience
and education requirements for the job and may or
may not require an examination. A permanent appoint-
ment is not guaranteed. Individuals originally are hired
for a 2-year period. Following 2 years of observing the
individual’s performance on the job, the agency decides
whether to make the appointment permanent through
noncompetitive conversion. The literature suggests a
high level of validity for this type of selection criteri-
on.15 In this report we treat both VRA initial place-
ments and subsequent conversions to permanent jobs
as new hires.

Cooperative Education Program
The Cooperative Education Program today is encom-
passed in the “Student Educational Employment Pro-
gram–Student Temporary Employment Program” au-
thorized by OPM regulations.16 This program—under
the name Cooperative Education—was authorized by
regulation before the Luevano court case was initiated.
(In this report we use the program’s original name.)

The Cooperative Education Program permits students
to work with a Federal agency while enrolled in college.
Through a formal agreement between the agency and
the college, the work experience is treated as part of the
student’s overall educational program. While participat-
ing in the program a student serves on an excepted ser-
vice appointment. Upon completion of all require-
ments of his or her academic program, a student may
be converted without competition to a competitive ser-
vice appointment. This action is solely at the discretion
of the agency. As in the case of the VRA appointing au-
thority, work experience or work samples form the ba-
sis of the selection process. No examination is required
for conversion.

The College Cooperative Education Program is one of
the appointing authorities specifically named in the
Luevano consent decree as an approved hiring method
for former PACE positions. The decree specifically in-
cludes students from junior colleges and other 2-year
colleges as well as students from 4-year academic insti-
tutions. Presumably, the inclusion of students in 2-year
programs was in deference to the fact that many former
PACE occupations do not require a baccalaureate or
higher degree.

Because this appointing authority is included in the
consent decree, its use to fill former PACE positions is
subject to reporting requirements contained in the de-
cree.

The Outstanding Scholar Program
The Outstanding Scholar Program is a creation of the
Luevano consent decree. This program permits the di-
rect hire of any individual with a baccalaureate degree
who has at least a 3.5 grade point average (GPA) on a
4.0 scale or is in the top 10 percent of his or her gradu-
ating class (or of a major subdivision, such as a College
of Arts and Sciences). Either measurement of academic
performance is the sole criterion for determining em-
ployment eligibility.17 Assembled or unassembled exam-

15 Richard Wagner, “Intelligence, Training, and Employment,” American Psychologist 52, October 1997, pp. 1059-1069.
16 5 CFR 213.3202
17 Job applicants must meet the minimum qualification requirements for the job sought. Under OPM’s qualifications standards, possession of a baccalaureate
degree is one way to meet the minimum qualifications for GS-5 in former PACE occupations. In addition, the academic criteria of the Outstanding Scholar
Program meet Superior Academic Achievement criteria established by OPM for appointment (at the agency’s discretion) to GS-7 instead of GS-5.
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inations are not required. Candidates who meet the
Outstanding Scholar requirements may be hired with-
out competing with others, and neither the “rule of
three” nor veterans preference is applicable. The indi-
vidual’s date of graduation is not a factor.

Although this specific program was established by the
consent decree, it has its genesis in the recognition of
outstanding scholars that was present when both the
PACE and, earlier, the FSEE were used. Unlike the cur-
rent version, however, these earlier approaches to quali-
fying and referring outstanding scholars for employ-
ment had a clear link to a written test, whether the
FSEE or the PACE. Since the FSEE was used as far
back as 1955, it is clear that GPA and class standing
have played a role in Federal entry-level hiring for en-
try-level professional and administrative occupations
for more than 40 years. Nevertheless, the validity of
GPA as a predictor of job performance is under debate,
with no clear agreement about the relationship between
GPA and predicted job performance.18 This is among
the reasons that earlier MSPB reports have been critical
of GPA use in the Outstanding Scholar Program.

The Bilingual/Bicultural Program
The Luevano consent decree established a Bilingual/Bi-
cultural Program that applies to any former PACE job
in which job performance or interaction with the pub-
lic would be enhanced by employees having bilingual
(Spanish-English) and/or bicultural (Hispanic-Anglo)
capability. This hiring authority requires an examina-
tion but permits hiring with only a passing score if the
candidate possesses appropriate Spanish and English
language proficiency or Hispanic cultural knowledge.
Applicants who have passed a qualifying examination
can be hired regardless of their score or relative ranking
if they demonstrate “the required level of oral Spanish
language proficiency and/or the requisite knowledge of
Hispanic culture”19 via a questionnaire or interview.
The language of the consent decree does not preclude

hiring non-Hispanics using this hiring authority, as
long as they possess the appropriate language skills and
cultural knowledge.

If an agency has not used this program and adverse im-
pact against Hispanics has occurred in the agency’s hir-
ing, the consent decree requires that the agency demon-
strate:20

• That each former PACE position it filled required
little or no public contact or that job performance
would not be enhanced by bilingual/bicultural per-
sonnel; or

• That the positions filled were in geographical areas
without a significant proportion of Hispanic or
Spanish speaking people among the groups intended
to be served by the job category in question.

This Bilingual/Bicultural Program is related to the de-
vice of using selective factors and quality ranking fac-
tors in hiring, something Federal managers have been
able to do for many years. (A selective factor is a
knowledge, skill, or ability that is essential to perform-
ing the duties of the position to be filled in a satisfacto-
ry manner, and a quality ranking factor is a knowledge,
skill, or ability that helps identify superior candidates.)
However, as authorized by the consent decree, the pro-
gram both expands and limits the application of those
concepts. It expands the concepts by allowing minimal-
ly qualified persons who possess the requisite bilingual
or bicultural skills to be appointed without regard to
their examination scores relative to other candidates. It
limits the concepts by restricting the program’s applica-
tion to Spanish-English bilingual capability and His-
panic-Anglo cultural knowledge rather than opening it
to all languages and cultures.

“Other” Hiring Authorities
This is a residual category we have established for the
purposes of this report. It encompasses a large number
of special appointing authorities established by a variety

18 See for example, Robert Bretz, Jr., “College Grade Point Average as a Predictor of Adult Success: A Meta-Analytic Review and Some Additional Evidence,”
Public Personnel Management 18, Spring 1989, pp. 11-22; David Dye and Martin Reck, “College Grade Point Average as a Predictor of Adult Success: A
Reply,” Public Personnel Management 18, Summer 1989, pp. 235-241; Daniel Masden, “The Use of Educational Achievement, Grade Point Average and
Biodata in Personnel Selection,” (undated, unpublished report prepared in response to an internal administrative request), Research, Development, and
Validation Unit, Technical Services Division, Nevada Department of Personnel.
19 Consent decree, p. 28.
20 Ibid., p. 25.
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of statutes, executive orders, and civil service rules.
Some of these authorities permit noncompetitive ap-
pointments into the competitive service. An example of
the special authorities included in this miscellaneous

category is the authority to noncompetitively appoint
former Peace Corps Volunteers to competitive service
positions.
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An “outstanding scholar” option existed under both the
FSEE and the PACE, but both operated under rules
that were very different from those that apply today.
Under the FSEE (1955-75), it was possible for appli-
cants to qualify for GS-5 appointment without having
to take the competitive written test. Upon meeting ei-
ther the GPA or class standing criterion applicable to-
day to the Outstanding Scholar Program, candidates
were assigned a rating of 100 and their names were
placed on the general FSEE lists of eligibles (registers)
at the GS-5 level. In addition, each of the then Civil
Service Commission’s 10 regions was permitted to es-
tablish direct hire authorities for FSEE eligibles, de-
pending on agencies’ hiring needs and the ability of the
region’s FSEE register to meet those needs.

Although outstanding scholars who had not taken the
FSEE could be hired either from an FSEE register or
by an agency exercising delegated direct hire authority,
the hiring agency was required to administer to each
such individual a noncompetitive version of the FSEE
examination. The hiring agency also had to complete a
performance assessment of each of these employees af-
ter 6 months on the job. The test score and perfor-
mance assessment were sent to the CSC’s Personnel De-
velopment and Research Center, which prepared
reports on the test scores and subsequent performance
assessments. Their published reports found little corre-
lation between relative academic standing and subse-
quent job performance. Conversely, reports they pre-
pared based on other research established a strong

Appendix 5
A short history of hiring  “Outstanding Scholars”
for Federal professional and administrative jobs *

* We are indebted to Thomas Rowan of OPM’s Chicago Oversight Division for his contributions to the information in this discussion of past Outstanding
Scholar practices within the Federal Government.

correlation, on average, between high FSEE scores and
subsequent high employee performance assessments.

Under the PACE a different approach was used to
qualify outstanding scholars, who again had to meet ei-
ther academic criterion applicable to the Outstanding
Scholar Program of today. The system in use when the
PACE was abolished called for individuals who met the
outstanding scholar definition to be assigned their
earned written test score, which was then averaged with
100 to produce their final score. Since the lowest test
score assigned was 40, this meant all outstanding schol-
ars received a minimum score of 70 ((40 + 100) divid-
ed by 2 = 70), assuring their eligibility to be ranked for
consideration even if they failed the examination
(which about half of all PACE candidates did). If eligi-
ble, these outstanding scholars then received an addi-
tion of 5 or 10 points for veterans preference. Each
outstanding scholar’s name was then entered on the
PACE register for the region in which he or she wished
to be considered for employment, and these outstand-
ing scholars were referred for employment as their
names were reached. Under the PACE there was no
provision for a direct hire alternative as there had been
under the FSEE.

The current Outstanding Scholar authority clearly
breaks the link with competitive examining that existed
under the earlier programs. It also lacks the evaluative
effort that was integral to the FSEE era. The programs
sanctioned by the Luevano consent decree clearly were
created to reduce or eliminate adverse impact in the
hiring of African-Americans and Hispanics, which was
not the paramount consideration of earlier outstanding
scholar programs.
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